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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF NEW YORK

NATIONAL RIFLE ASSOCIATION OF
AMERICA,
Plaintiff,
CIVIL CASE NO. 18-CV-00566-
V. TIM-CFH

ANDREW CUOMO, both individually and
in his official capacity; MARIA T. VULLO,
both individually and in her official
capacity; and THE NEW YORK STATE
DEPARTMENT OF FINANCIAL
SERVICES,
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Defendants.

NATIONAL RIFLE ASSOCIATION OF AMERICA’S
HRSTSECOND AMENDED COMPLAINT AND JURY DEMAND

Plaintiff the National Rifle Association of Ameridghe “NRA”) files this FirstSecond

Amended Complaint and Jury Demand (“Complaint”) iagiadefendants New York Governor
Andrew Cuomo (“Cuomo”), both individually and inshiofficial capacity; Maria T. Vullo

(“Vullo™), both individually and in herformer official capacity; and the New York State

Department of Financial Services (“DFS”) (colleetiy, “Defendants”), upon personal knowledge
of its own actions, and upon information and bedieto all others matters, as follows:
l.

PRELIMINARY STATEMENT

This case is necessitated by an overt viewpoingdaiscrimination campaign against the
NRA and the millions of law-abiding gun owners thaépresents. Directed by Governor Andrew

Cuomo_and former DFS Superintendent Maria Vullthis campaign involves selective

prosecution, backroom exhortations, and publicatsreiith a singular goal — to deprive the NRA
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and its constituents of their First Amendment rigtat speak freely about gun-related issues and
defendthetheir Second Amendmelfiteedoms against encroachment

Fhefoundation—ofDefendants’retaliation andselective-enforcemengnd—+etatation
campaignssurfaced witha series of threats to financial institutions tb&S, an agency created
to ensure the integrity of financial markets aftex 2008 credit crisis, will exercise its extensive
regulatory power against those entities that failséver ties with the NRA. To effect their
sweeping agenda, Defendants issued public demhatgut DFS-regulated institutions on notice
to—disecontinuef}-theirthat they should avoidatrangements with the NRA” and other “gun
promotion organizations” if they planned to do Imesis in New York.

At the same time, Defendants engaged in back-chaonemunications to reinforce their
intended-purpese—Simply-thiteats. Thus, in a stunning display of unconstingl overreach
Defendants made it clear to banks and insurerstttsabad business in New York to do business

with the NRA. Moreover, Defendants knowingly targeted NRA-relateslirance programs for

violations not enforced against other similarlyated insurance programs

As a direct result of this coercion, multiple fircéad institutions have succumbed to

Defendants’dem

determined not to do business with the NRA. Othwi®) were already doing business with the
NRA vielded to Defendants’ demands and agreetérminate longstanding, beneficial business

relationships with the NRA, both in New York and@lhere-Fellingly,severalprovisionsin-the

+eDf course Defendants’

hefihreats and

abusesa-mminentlywere intended taleprive the NRA of basic bank-depository services,
corporate insurance coverage, and other finan@alices essential to the NRA’s corporate

existence and its advocacy mission.
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Absentinjunetive relief, Defendants’ blacklisting campaign will donue to damage the
NRA and its members, as well as endanger the freech and association rights guaranteed by
the constitutions of the United States and theeSiBlNew York. It is well-settled that viewpoint
discrimination applied through “threat[s] of invakij legal sanctions and other means of coercion,
persuasion, and intimidation” violates the Unite¢at&s Constitution where, as here, such measures
chill protected First Amendment activitiés. Defendantsde factocensorship scheme cannot
survive judicial scrutiny. Nor should it.

Il.

PARTIES

1. Plaintiff the National Rifle Association of Ameridga a nonprofit corporation
organized under the laws of the State of New Yaitk vits principal place of business in Fairfax,
Virginia. The NRA is America’s leading provider géin-safety and marksmanship education for
civilians and law enforcement. It is also the focest defender of the Second Amendment to the
United States ConstitutionThe NRA has over five million members, and its pergs reach
millions more.

2. Defendant New York State Department of Financiavi8es is an agency of the
State of New York that regulates financial serviltess operating in New York in order to guard
against financial crises and to protect New Yorkstoners and markets from fraud. DFS has a
regional office at One Commerce Plaza, Albany, Newk 12257. Its main office is located at
One State Street, New York, New York 10004-1511 regulates more than 1,400 insurance

companies with assets in excess of $4.3 trillinaluding 200 life insurers, 1,100 property casualty

! See, e.gBantam Books, Inc. v. SullivaB72 U.S. 58, 72 (1963).
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insurers, and 100 health insurance companies. dgebregulates over 1,900 banking and other
financial institutions with assets over $2.9 taitii

3. Defendant Maria T. Vullo is théormer Superintendent of the New York State

Department of Financial Services and, at all timedevant to the Complaint, was acting under
color of state law. Her principal place of busmeésOne-State-StreeNew York, New York
10004-1511Vullo is sued in her individual and official capaes.

4. Defendant Andrew Cuomo is the Governor of the Sthtllew York and, at all
times relevant to the Complaint, was acting und#orcof state law. His principal place of
business is The State Capitol Building, Albany, Néavk 12224. Cuomo is sued in his individual
and official capacities.

.

JURISDICTION AND VENUE

5. Pursuant to 28 U.S.C. § 1331, the Court has subjetter jurisdiction over the
claims asserted in this action because this attiarives claims based on the First and Fourteenth
Amendments to the United States Constitution (G@st. amend. |, XIV), and because the action
seeks to prevent state officials from interferinghwfederal rights. Further, subject matter
jurisdiction is conferred on this Court by 28 U.S81343(a)(3) because this action is brought to
redress deprivations under color of state law gtitg, privileges, and immunities secured by the
United States Constitution. This Court has supplaial jurisdiction over all state-law claims
asserted in this action under 28 U.S.C. § 1367.

6. Pursuant to 28 U.S.C. § 1391(b), venue is propebted in this Court because
defendant Cuomo resides in this judicial district.

7. There is a present and actual controversy betwesepdrties.
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8. The relief requested is authorized pursuant to ZBCI § 1343(a)(4) (recovery of
damages or equitable relief or any other suchfridrethe protection of civil rights), 28 U.S.C. 8§
1651(a) (injunctive relief), 28 U.S.C. 88 2201 &202 (declaratory and other appropriate relief),
42 U.S.C. 8§ 1983 (deprivation of rights, privilegaad immunities secured by the Constitution),
and 42 U.S.C. § 1988 (awards of attorneys’ feescasts).

V.

STATEMENT OF RELEVANT FACTS

A. The NRA: History Of Dedicated Support For Gun Saféy And A Commitment To
Core Political Speech.

9. After the Civil War, two Union Army officers createa private association to
promote marksmanship among the citizerRreMany officers believed that the war would have

ended significantly sooner if thesttheriUnion troops had been able to shoot as well as the

Confederate soldiersFheyTherefore, a group of theobtained a charter from the State of New

York in November of 1871; thereafter, the NatioR#le Association built a proud legacy in the
State of New York.

10. From the NRA's inception, it received praise frone tState of New York for its
many public contributions. In 1872, the New Yotkt8 legislature and the NRA jointly dedicated
funds for the creation of a rifle range on Creerhfan what is now Queens Village, Queens, New
York. For many decades, the NRA partnered witiStage to advance firearms safety, education,
conservation, and other laudable public policy godtor example, when New York City public
schools sought to educate boys in marksmanshigandafety, NRA co-founder Gen. George

Wingate designed and headed the resulting Pubtio®@s Athletic League (PSAL) marksmanship
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program? Likewise, in 1949, the NRA worked with the StafeNew York to create the nation’s
first hunter education program. Similar coursesevgeibsequently adopted by state fish and game
departments across the country and in Carauadhelp make hunting among the safest sports in
existence.

11.  First among the “Purposes and Objectives” containgde NRA'’s bylaws is “[t]o
protect and defend the Constitution of the Unitealtes.” -AccordinghyThat is not surprising,
becausepolitical speech is a major purpose of the NRFhe-NRA as itengages in extensive
legislativeadvocacyat all levels of governmend promotets-purpeses;-as-wellas-to-vindictiie
rights of its members and all Americans.

12. The NRA spends tens of millions of dollars annudlilstributing pamphlets, fact
sheets, articles, electronic materials, and oikenature to advocate for its views on the Second
Amendment and to assist NRA members engaging iona} state, and local firearm dialogue.
The NRA's direct mail, television, radio, and dajitcommunications seek to educate the public
about issues bearing on the Second Amendment,dldfeMNRA and its members against political

and media attacks, and galvanize participationh& golitical process by NRA members and

supporters.

2 See, e.¢ STEVENA. RIESS SPORTS INAMERICA FROMCOLONIAL TIMES TO THETWENTY-
FIRST CENTURY: AN ENCYCLOPEDIA 736(Steven A. Riess ed., 2015)pBeRTPRUTER, THE RISE
OF AMERICAN HIGH SCHOOL SPORTS AND THESEARCH FORCONTROL, 1880-1930 122 (1st ed.
2013); Robert PruterBoys Rifle MarksmanshiplLLINOIS HIGH SCHOOL ASSOCIATION
http://www.ihsa.org/archive/hstoric/marksmanshipydbtm?NOCACHE=5:53:58%20PM (last
visited May 11, 2018).
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13. 14-Toits critics, the NRA is best known as a “supleblp — one of the largest and
most truly conservative lobbying organizations hie tountry,” able to mobilize its millions of
members in concerted efforts to protect the Sedameéndment rights of all Americartd. Of
course just-like- NRATthe NRA's letter-writing campaigns, peaceable pubktherings, and
other grassroots “lobbying” activities constitutegsely the type of political speech which rests

“[a]t the core of the First Amendmerit”

B. Cuomo’s Political Vendetta Against The NRA.

14. 15-Andrew Cuomo has criticized the political speecld arfluence of “Second

Amendment types? generally, and the NRA specifically, for decadéssreevein fact Cuomo

“ CHRISTINA RoBB, HANDGUNS AND THE AMERICAN PSYCHE THE ATTEMPTED
ASSASSINATION OF A PRESIDENT BRINGS THE ISSUE SIKIRP FOCUS ONCE AGAIN.
HANDGUNS — WHAT DO THEMEANMEANSTO AMERICANS? TO THE NRA, THEY ARE A
SYMBOL OF FREEDOM; TO THOSE FRIGHTENED OF CRIMEEYHREPRESENT SAFETY
— EVEN IF THE OWNER DOESN'T KNOW HOW TO USE THEK); GUN CONTROL
ADVOCATES, THEY ARE SYMBOLS OF ULTIMATE EBQSTONGLOBE, 1981 WLNR 68847
(June 7, 1981).

% See Brown v. Hartlagel56 U.S. 45, 52 (1982).

% On February 15, 2018, Cuomo appeared on the MSpiBgram “The Beat,” where he
discussed championing legislation that some badlietteampled the Second Amendment.”
YouTuBg, Gov.Andrew Cuomo On Background Checks: “Bunch Of Boloh& he Beat With
Ari Melber | MSNBGC https://www.youtube.com/watch?v=Tz8X07fZ390 (lastited May 7,
2018). However, Cuomo lamented that his “favorgbriating” haddreppedthereaftedropped
due to “backlash from conservatives and Second Almemnt types.”Id.
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has a history of abusing his regulatory power tali@e against his political opponents on gun
control issues.

15. 16-The son of former Governor Mario Cuoméndrew-Cuomo is a political
opportunist whohas-consistentlyseughseeksto gain political capital by attacking the NRA.
During his tenure as Housing and Urban Developr(iéfitD”) Secretary in the 1990s, Cuomo
famously coordinated a campaign of lawsuits (nearly all désed) against gunmakers that

purported to hold them liable for crimes commitiegbublic housing projectigy criminalsusing

illegally obtained firearmd.ater, Cuomo admitted that his real aim was to coer@seitlement,

the “voluntary” industrywide adoption of certainuggment and sale restrictions, and warned that
any manufacturer who refused to settle would suffieath by a thousand cut®” Decried by
even gun-control supporters as “wrong” and an abolsegency authoritf. the Cuemo
campaigilUD effort failed after the NRA and other pro-gun groups oiged legislative and

grassroots oppositiof.

6 Bill McAllister, Gun Industry Rejects Settlement EffoftiE DENVER POST (Feb. 1,
2000), http://www.wagc.com/gun-industry-rejectstisatent-effort/.

¢ In an editorial dated December 17, 1999, the Wagbh Post described the Cuomo
campaign as “disquieting even for those who, lilsg strongly support rigorous controls on
handguns.” The HUD Gun Sujt THE WASHINGTON PosT (Dec. 17, 1999),
https://www.washingtonpost.com/archive/opinions@A2/17/the-hud-gun-suit/48ee0a45-18da-
4e8d-9b86-b9512172ae09/?utm_term=.9a74ce83f538icipating themes that would continue
to characterize Cuomo’s gun-control efforts overnlext nineteen years, the editorial board stated
that “it . . . seems wrong for an agency of theefatigovernment” to put “pressure on an industry
. . . to achieve policy results the administratias not been able to achieve through normal
legislation or regulation.d.

% See, e.gHouse Blocks Money For Gun Pa@BSNEws (June 21, 2000, 11:58 PM),
https://www.cbsnews.com/news/house-blocks-moneygtor-pact/.
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16.  17-Cuomo blamed “gun lobby extremists” for the colkaps$ his efforts at HUD®
At a press conference on June 20, 2000, he refesrgdn-rights supporters as “the enemy,” and
announced a blueprint for defeating the NRA andliies that would emphasize the use of state
and municipal retaliatory authority: “If we engatlpe enemy in Washington we will lose. They
will beat us in this town. They are too stronghis town. Their fortress is within the Beltway.
We're going to beat them state by state, comminyityommunity.**°

17. 18-As governor of New York, Cuomo has loudly suppotteglenactment of some
of the nation’s harshest gun-control lat%s. But rather than debate opponents of his anti-gun
initiatives, he declared that conservative fireaadsocates “have no place in the state of New
York.”*12 _npartieutaAccordingly, Cuomo has sought to banish “the enemy” from publi

discourse altogether, and remains dissatisfied withat he perceives to be the excessive political

influence of “conservatives and the Second Amendnyges.**3

*2@ HUD Archives: News Releases, HUD No. 00-150, COMMUES FOR SAFER GUNS
COALITION JOINS CUOMO IN CRITICIZING EFFORT IN CORESS TO KILL THE
COALITION U.S.DeP T oFHous. AND URBAN DEV. (June 27, 2000, archived Dec. 13, 2009).

10 Remarks by Secretary Andrew Cuomo Handgun Conlinol, Washington, D.C.
Tuesday, June 20, 2000U.S. DEPT OF Hous. AND URBAN Dev. (Jan. 20, 2009),
https://archives.hud.gov/remarks/cuomo/speechedguarcontrl.cfm.

+21 See, e.g.Teri WeaverJudge: NY must release Safe Act stats from assaalpons
registry, SvRACUSE (May 7, 2015, 9:09 PM), http://www.syracuse.comnvsndex.ssf/
2015/05/judge_ny_must_release_safe_act _data_omltasgsapons_registry.html.

+32 Heather LongConservatives aren’t welcome in New York, accordm@overnor
Cuomq THE GUARDIAN (Jan. 14, 2014, 8:49 AM), https://www.theguardiamécommentisfree/
2014/jan/24/governor-cuomo-conservatives-not-welegraw-york.

413 YouTuBE, Gov.Andrew Cuomo On Background Checks: “Bunch Of Bolohd@he
Beat With Ari Melber | MSNBttps://www.youtube.com/watch?v=Tz8X07fZ390 (laktited

May-7-201®ecember 9, 2019
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18.  19-In truth, Cuomo bears distinct animus toward theANRhich he accuses of
exerting a “stifl[ing] . . . stranglehold” over nabal gun policy:*4 For Cuomo, weakening the
political advocacy of the NRA is a career strategy.

C. Defendants Attempt To Chill The NRA'’s Political Spech In Support Of Americans’
Second Amendment Rights.

19. 20-Against the backdrop of recent tragedies and arigeth public gun-control

debate, Cuomo and the other Defendants have abuseduthority in ammverteffort to stifle the

NRA's political advocacy and to retaliate agaims NRA for the effectiveness of that advocacy.

N

0. 23i-Together withformer DFS Superintendent Vullo, his longtime lieutendatt,

Cuomaohasembarked on a campaign to chill the political speef the NRA and other so-called
“gun promotion” organizations by leveraging stabgvpr to punishing financial institutions which
maintain “business arrangements with the NRA.” abhieve this, Defendants draw upon the
formidable regulatory powers of DFS—an agency obargith ensuring the stability and integrity
of New York’s financial markets.

21. 22-At Cuomo’s behest, Vullo and DFS have threatered-continue-te-threaten,

regulated institutions with costly investigatioircreased regulatory scrutiand penalties should

314 Kenneth LovettExclusive: Cuomo fires back at Jeb Bush for ‘stugidl ‘insensitive’
gun tweetNY DaAILY NEws (Feb. 17, 2016), http://www.nydailynews.com/newsfrs/cuomo-
blasts-jeb-stupid-insensitive-gun-tweet-article5B2528.

*15 Cuomo and Vullo have worked together since att|2866 when Vullo served as a
“top aide” to Cuomo in his role as attorney gener&fuomo nominated Vullo to be DFS
Superintendent approximately ten years later. Jindialkind, Cuomo nominates ex-aide to head
Department of Financial Services Pouitico (Jan. 21, 2016, 5:14 AM),
https://www.politico.com/states/new-york/albanyrfgf@016/01/cuomo-nominates-ex-aide-to-
head-department-of-financial-services-030286.
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they fail to “discontinue]] . . . their arrangememtith the NRA.*2%-And Defendants-have-already

carried-out-semdlany of the most perniciousf these threatsoccurred privately. For example,
beginning in February 2018, Vullo met personallywhwvexecutives of regulated institutions,
including Lloyd’s’ During the meetings she discussed an array ohiemhregulatory infractions
plaguing the affinity-insurance marketplace. Vullade it clear, however, that DFS was less
interested in pursuing the infractions of which sipeke, so long as Lloyd’s ceased providing

insurance to gun groups, especially the NRA. Theahwas clear and unambiguous. Shortly

thereafter, Defendants began to deliver owithin a single week, DFS levied multi-million dia

fines against two insurance-industry firms thaedaio do business with the NRA. Under intense

scrutiny, both firmsand later a third (together comprising all treuexs of NRA-related policies

for the NRA and its membersjere coerced to terminate their business arrangesméth the

NRA and its members—including arrangements havotging to do with the allegedly unlawful
conduct cited by DFS.

22. Importantly, Defendants were fully aware by at telarch 2018 (and likely
earlier) that non-NRA insurance policies exhibititthg same features were being marketed on
behalf of other affinity organizations. Defendaimtentionally ignored such knowledge and did

not undertake enforcement actions relating to tlodiser similarly constructed programs because

enforcing the Insurance Lawas never their goal. Instead, as DFS explainddbiyd’s in closed-

+16 GOVERNOR CUOMO DIRECTS DEPARTMENT OF FINANCIAL SERS TO
URGE COMPANIES TO WEIGH REPUTATIONAL RISK OF BUSIBIHIES TO THE NRA
AND SIMILAR ORGANIZATIONSI.Y. STATE GOVERNORANDREW M. Cuomo (Apr. 19, 2018),
https://www.governor.ny.gov/news/governor-cuomadis-department-financial-services-urge-
companies-weigh-reputational-risk.

17 vullo met with, and threatened, executives of Idgyof London (“Lloyd’s”) and its
United States affiliate, LIloyd’s America, Inc, (“UA.
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door meetings, the Cuomo administration sought¢as on “gun programmes” and gun advocacy

groups generally.

23. A DFS press release publicizing erscentenforcement action makes clear the
gravamen of Defendants’ campaign: financial inttins regulated by DFS must refrain from
“[e]ntering into any . . . agreement or arrangeniewhich “involv[es] the NRA, directly or
indirectly"®—or face the consequences.

1. DFES And Its Requlatory Mission.

24. In 2011, as part of his state budget, Cuomo anrexlitiee merger of the New York
State Insurance Department and the Banking Depatttoereate DFS. The mandate of the new
agency, which consolidated supervisory and enfoecg¢mowers previously vested in separate
departments, is to “reform the regulation of finahservices in New York to keep pace with the
rapid and dynamic evolution of these industriesguard against financial crises and to protect
consumers and markets from fradd.”

25.  The Superintendent of DFS has broad regulatoryesufiockcement powers, which
encompass the ability to initiate civil and crinlimavestigations and enforcement actions. In

addition, pursuant to Financial Services Law, Aeti8, § 301, the DFS superintendent has the

18 DFS FINES LOCKTON COMPANIES $7 MILLION FOR UNDERWRG NRA-
BRANDED “CARRY GUARD” INSURANCE PROGRAM IN VIOLANI@OF NEW YORK
INSURANCE LAW N.Y. Srtate DEPT OF FIN. SeErvs (May 2, 2018),
https://www.dfs.ny.gov/about/press/pr1805021.htmsee also DFS FINES CHUBB
SUBSIDIARY ILLINOIS UNION INSURANCE COMPANY $1.3 MLION FOR
UNDERWRITING NRA-BRANDED “CARRY GUARD” INSURANCE PRGRAM IN
VIOLATION OF NEW YORK INSURANCE LAW, N.Y.STATE DEP T OFFIN. SERVS. (May 7,
2018), https://www.dfs.ny.gov/about/press/pr18050it.

9 NY. SrtatTE DEPT oF FIN. Servs  (Dec. 12, 2017),
https://www.dfs.ny.gov/about/mission.htm.
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power to refer matters to the attorney generatfimninal enforcement. The creation of an agency
with such expansive prerogatives and capabilitigati{bed] power and headlines,” and the New
York Times reported in 2015 that the first DFS sugendent, Benjamin Lawsky, was popularly
caricatured as “the new sheriff of Wall Street” amdall-powerful monarch (“King Lawsky?.

26.  New York Financial Services Law, Article 2, § 2@tovides the superintendent of
DFS with formidable authority to, among other tlEnfensure the continued solvency, safety,
[and] soundness” of banks and insurance compahiesccordingly, DFS directives regarding
“risk management” must be taken seriously by fim@aninstitutions—as risk-management
deficiencies can result in fines of hundreds ofionk of dollars.

27. DFS’s regulatory mandate does not include settunga@pntrol policy. Nor does
any statute or other authority empower DFS to Bisickirom receipt of insurance or banking
services, speakers with political viewpoints obfatable to the governor or DFS superintendent.
In addition, DFS has no authority to engage in wfl&viewpoint discrimination.

2. The NRA Depends Upon Essential Financial Services Fulfill Its Advocacy
Mission

28. The NRA's direct-mail campaigns, digital media ldoasts, television and radio
communications, grassroots organizing, membergupitment, and other core political speech
and associational activities are carried out byomlnation of volunteers, employees, and
independent contractors engaged by the NRA andfiiisates. To meet payroll obligations,

purchase mailing materials and media airtime, na@nits Internet presence, and otherwise

20 Jessica Silver-Greenberg and Ben Prot@esjamin Lawsky, Sheriff of Wall Street, Is
Taking Off His Badge THE NEw YORK TiMES (May 20, 2015),
https://www.nytimes.com/2015/05/21/business/dedtimnjamin-lawsky-to-step-down-as-
new-yorks-top-financial-regulator.html.

21 New York Financial Services Law Atrticle 2, § 20Déclaration of Policy”).
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continue to advocate for the Second Amendmenteotthited States Constitution, the NRA must
have the ability to process and retain cash, cheick;transfer, and other donations from members
and events throughout the country, as well as tnéremnd apply these funds to meet operational
needs. Accordingly, the NRA relies upon depositayvices, cash management services, lockbox
services, disbursement services, wire-transferi@gsyand remote banking services of the type
generally offered by major wholesale banking insigns.

29. To continue its existence as a not-for-profit migation and fulfill its advocacy
objectives, the NRA also must maintain various oogfe insurance coverage. General liability
and related “umbrella” coverage allow the NRA toimt&in physical premises, convene off-site
meetings and events, and operate educational pnegreomoting the safe use of firearms which
are vital to the NRA’s mission. For its Annual Mieg, Great American Outdoor Show, and other
major rallies, conventions and assemblies withieilyl expressive purposes, the NRA generally

must also purchase event-specific coverageaally,—forany-organization-that-preduces-and

media

be-forced-to-cease-operating;—moredlrsent such coveragehe NRA could be forced to cease

circulation of various print publications and magas.

30. Inaddition, like many affinity groups and orgartinas nationwide, the NRA seeks
to make life, health, and other insurance coveeagélable to its members on affordable, tailored
terms. To this end, the NRA contracted with migtipsurance-industry firms to develop, market,
and underwrite insurance programs endorsed by B&. NPursuant to these arrangements, the

NRA performs none of the functions of an insurérdoes lend its valuable logos, marks, and
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endorsements to insurance programs brokered amdestiby others. Such “affinity” insurance
plans are commaomnd believed by many to be a suitable substitrterhployer-based coveratfe.

31. From 2000 onward, the NRA contracted with affileatef the world’s largest
privately- held insurance broker, Lockton Companies, LLClémively with pertinent affiliates,
“Lockton”),? for affinity-program brokerage and administratgervices. Lockton has provided
services in the affinity-insurance market for dexsadnd caters to a wide array of industries and
clients including franchises, professional and draxiganizations, fraternal organizations, and
common-cause groups such as the NRA. For rougbWerdeen years, Lockton entities
administered and marketed NRA-endorsed insurandéeim York State and across the nation
without incident. In addition to its affinity-insance transactions with the NRA, Lockton has also
served for decades as the NRA's trusted insuraramebfor various corporate coverage—such
as general liabilitymedia-habiityumbrellaand director and officer insurance.

32. The NRA-endorsed affinitsinsurance administered by Lockton consists primaril
of life, health, property, and casualty policieattiesemblenirror policies offered by Lockton to
other affinity groups. In addition, Lockton adnstars certain products, including a product
known as “Carry Guard,” that provide coverage fquanses arising out of the lawful self-defense
use of a legally possessed firearm. lllinois Uniasurance Company (“lllinois Union”), a

subsidiary of Chubb Ltd., underwrote Carry Guardlevtioing business under the name “Chubb.”

22 See, e.g.Rachel Louise EnsigrAffinity-Group Plans THE WALL STREET JOURNAL
(Sept. 11, 2011),
http://online.wsj.com/article/SB3 ) SKA:
3111904836104576563341 6860063(&@

23|n particular, the NRA contracted with Lockton ity Series of Lockton Affinity, LLC
(f/k/a Lockton Risk Services, Inc.) (“Lockton Afiiy”) and Kansas City Series of Lockton
Companies, LLC (“Lockton KC").

NATIONAL RIFLE ASSOCIATION OF AMERICA’'S
FIRSTSECONDAMENDED COMPLAINT AND JURY DEMAND
Page 15




Case 1:18-cv-00566-TIJM-CFH Document 154-12 Filed 12/20/19 Page 16 of 57

33. The NRA has been the target of activist boycotoresf in the past, including
campaigns that urged insurance companies and ptivate actors to cease doing business with
the NRA. However, because these campaigns wergeadayut by non-governmental activist

groups who lack thebilitygovernment’s poweto punish those who refused to join the boycaott,

their methods have centered on persuasion—notiocoerdJnaided by the brute force of state
power, activists never successfully persuaded tR&’'8l banking or insurance partners to sever
ties with the NRA. This changed in 2017, when antvist organization successfully enlisted
Defendants in a joint effort to silence the NRA.

3. DES Commences A Politically Motivated InvestigatiorFocused Ostensibly on
NRA-Endorsed “Affinity” Insurance.

34.  During or about September 2017, a non-governmauwtalist organization known
as Everytown for Gun Safety (“Everytown”) contacted New York County District Attorney’s
Office (the “DA’s Office”), as well as state and mcipal authorities in other jurisdictions, in an
effort to prompt a crackdown by sympathetic goveznmofficials that would target alleged
compliance infirmities in Carry Guard. Notably, dfytown is not an organization dedicated to
insurance compliance; instead, its explicit paditimission is to oppose the NRA On September
13, 2017, representatives from the DA’s Office mih DFS to effectuate Everytown’s agenda.

35. As a result, in October 2017, DFS launched arestigation that focused

ostensibly on Carry Guarénd was directed in the first instance at Locktddn its website,

24 Aaron Blake, Bloomberg launches new $50 Million gun control effoTHE
WASHINGTON PosT  (Apr. 16, 2014), https://www.washingtonpost.comya4ost-
politics/wp/2014/04/16/bloomberg-aims-to-spend-50iom-on-gun-
control/?noredirect=on&utm_term=.703fe67eel197 (@xyphg that Everytown “will attempt to
combat the vast influence of the National Rifle éddation”).
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Everytown took credit for instigating the inquity-but even if it had not, the political
underpinnings and selective focus of the invedtigatvere clear. The investigation was
chronicled in the national medieefore the NRA received official notice of it, amtargeted none

of the available self-defense insurance produate@xCarry Guard, which was endorsed by the
NRA.

36.  Of course, Carry Guard was not Defendants’ truedgpand the scope of the DFS
investigation rapidly expanded. At first, Defentiapurported to target a discrete subset of so-
called “excess line” property and casualty policietating to firearms—a category that
encompassed Carry Guard, but also included polstiel as Gun Club Insurance and Hunt Club
Insurance. However, Defendants’ goal, from thesettwas to disrupt any and all business
arrangements between the NRA and any insurancenairator, broker, or underwriter—indeed,
any financial institution. Within weeks of commaeng its investigation, DFS began to target
insurance programs that had nothing to do wittafires, and instead provided coverage similar or
identical to coverage endorsed by other New Yofii&f organizations such as the New York
State Bar Association, the New York City Bar, thatinal Association for the Self-Employed,
the New York Association of Professional Land Syors, and the New York State Psychological

Association.

37. DFS has not announcedeven to this day-similar inquiries concerning any of
these other membership organizatiangn-theugalthoughtheir affinity programs involve most,

if not all, of the practices and features referenmg DFS in its investigation of the NRA's affinity

25 Everytown, Moms Demand Action Statements RespomaliRgport That New York
Department of Financial Services is InvestigatifgMNCarry Guard Insurangé&vVERYTOWN FOR
GUN SarFeTy (Oct. 25, 2017), https://everytown.org/press/evamyt-moms-demand-action-
statements-responding-to-report-that-new-york-depamt-of-financial-services-is-
investigating-nra-carry-guard-insurance/.
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programs. Instead, Defendants selectively targeteel NRA because of the NRA's

constitutionally protectetegislative and grassroots advocacy activities.eDeénts specifically

intend to undermine the NRA’s ability to conduct #ffairs in New York—and to advance
Cuomo’s anti-NRA political agenda.

4. Over The Course Of The Investigation, Cuomo And DFE$Exhort Firms To
Sever Ties With The NRA.

38.  Throughout its purported investigation of Carry &lLia late 2017 and early 2018,
DFS communicated to banks and insurers with knavausgpected ties to the NRA that they would
face regulatory action if they failed to terminatesir relationships with the NRA. These
exhortations extended far beyond Carry Guard (tbBcy purportedly raising regulatory
concerns), indicating that any business relatignatiatsoever with the NRA would invite adverse
action.

39. The impact of Defendants’ campaign on the NRA'digbto access essential
financial services has been far greater than—dadrlg distinct from—the impact of any public
controversy relating to recent tragedies.

40. For example, during February 2018, the NRA issueReguest for Proposal
(“RFP”) to multiple banks, inviting them to subntitds to provide depository services, cash-
management services, and other basic wholesaleirigasiervices necessary to the NRA'’s
advocacy. The NRA received enthusiastic respoingesseveral banks.

41.  Likewise, in early January 2018, the NRA began tiagog with a major DFS-
regulated insurance carrier (the “Corporate Cajrterrenew its General Liability, Umbrella, and
Media Liability insurance coverage policies, whiglre set to expire during Spring 2018. Those
negotiations remained on-course until the finalsdafyFebruary 2018, when Defendants sharply
escalated their threats.
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42.  On or about February 25, 2018, the Chairman of tmckCompanies, placed a
distraught telephone call to the NRA. Lockton lhaen a close business partner of the NRA for
nearly twenty years; its commitment to the partiegsiness relationship had not wavered in
connection with the Parkland tragedy, nor the pBandy Hook tragedy, nor any previous wave
of public controversy relating to gun control. Ndmeless, although he expressed that Lockton
privately wished to continue doing business with MRA, the chairman confided that Lockton
would need to “drop” the NRA—entirely—for fear dbsing [our] license” to do business in New
York.

43. On February 26, 2018, Lockton publicly tweeted tltatvould discontinue
providing brokerage services fall NRA-endorsed insurance programs.

44.  Days later, the Corporate Carrier abruptly revernsggosition in its corporate-
insurance-renewal negotiations with the NRA. Aitgb it had previously indicated it would be
willing to extend the NRA’s General Liabilityand Umbrella-and-Media—Liabilitycoverage on
favorable terms consistent with the NRA'’s favoratl@ms history, the Corporate Carrier now
stated that it wasinwilling to renew coverage at any price. The Corporate Carrier severed
mutually beneficial business arrangements witiNR& because it learned of Defendants’ threats
directed at Locktonand feared it would be subject to similar repsgsal

45.  Defendants soon supplemented their backchannedtthvath official regulatory
“guidance.” In April 2018, Cuomo directed DFS tabficly “urge insurers and bankers statewide

to determine whether any relationship they may hetlethe NRA or similar organizations sends
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the wrong message to their clients and their conitiesrnwho often look to them for guidance and
support.®®

46. On April 19, 2018, Vullo, as Superintendent of D&ued a pair of ominous
“guidance” letters (the “April 2018 Letters”) dirted at the chief executive officers, or equivalents
of all New York State chartered or licensed finahgistitutions and all insurers doing business in
New York. The April 2018 Letters urged recipietassever ties with the NRA and other “gun
promotion organizations2® The directive was packaged in a sharply wordedianadvisory
meant to generate headlines—and apply maximum public pressure to the NRA amdehwith
whom it associates.

47.  The April 2018 Letters are suffused with politicaincerns far afield from DFS’s
mandate to prevent financial crises and financald. For example, they urge banks and insurers
to heed “the voices of the passionate, courageang articulate young people” speaking out in
favor of gun control, and to reconsider any busnetationships with “the [NRA], and similar
organizations that promote guns and lead to sesselelence.” However, the April 2018 Letters

do not merely express Defendants’ own politicalnapis: they invoke the “risk management”

26 GOVERNOR CUOMO DIRECTS DEPARTMENT OF FINANCIAL SERS TO
URGE COMPANIES TO WEIGH REPUTATIONAL RISK OF BUSISIHIES TO THE NRA
AND SIMILAR ORGANIZATIONSL.Y. STATE GOVERNORANDREW M. Cuomo (Apr. 19, 2018),
https://www.governor.ny.gov/news/governor-cuomeedis-department-financial-services-urge-
companies-weigh-reputational-risk, attached heastBxhibit A (the “Cuomo Press Release”).

27 Maria T. Vullo, Guidance on Risk Management Relating to the NRASamilar Gun
Promotion Organizations N.Y. StaATE DEPT OF FIN. Servs. (Apr. 19, 2018),
https://www.dfs.ny.gov/legal/dfs/DFS_Guidance Riglanagement NRA_ Gun_Manufacturers
-Insurance.pdf (addressed to the CEOs or equial@hinsurers doing business in the State of
New York), attached hereto as Exhibit B; Maria TN, Guidance on Risk Management Relating
to the NRA and Similar Gun Promotion OrganizatioNsY. STATE DEP T OF FIN. SERVS. (Apr.

19, 2018), https://www.dfs.ny.gov/legal/dfs/DFS_@ance_Risk_Management_NRA _
Gun_Manufacturers-Banking.pdf (addressed to the £BOequivalents of New York State
chartered or licensed financial institutions), eltieed hereto as Exhibit C.
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obligations of recipients, and direct banks anduiess to “take prompt actions to manage”
purported “reputational risks” arising from “deajswith the NRA or similar gun promotion
organizations.”

48. Read in the context of the preceding months’ pe@mmunications—as well as
disclosures that would soon follow concerning cougaces imposed on firms doing business
with the NRA—the April 2018 Letters were threatsatttdeliberately invoked DFS’s “risk
management” authority to warn of adverse actiomstitutions failed to support Defendants’
efforts to stifle the NRA'’s speech and to retaliag@inst the NRA based on its viewpoint.

49. Importantly, the April 2018 Letters contain no lalage clarifying that DFS would
forebear from directly enforcing the letters’ ternidor do the April 2018 Letters provide regulated
institutions with any objective criteria for meaisigy the “reputational risks” imposed by dealings
with entities that “promote guns that lead to ssseviolence.” This is because Defendants

intendntended the April 2018 Letters to intimidate institutionsto acceding to a political

blacklisting campaigrand have nothing to do with the types of markists” properly regulated
by DFS.

50. To further dispel any ambiguity surrounding the iIR@018 Letters, Cuomo and
Vullo issued the contemporaneous Cuomo Press Releastaining and endorsing a statement by
Vullo that directly “urge[s] all insurance compasi@nd banks doing business in New York to join

the companies that have already discontinued #éngingements with the NRA®

28 Ex. A.
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51.  Likewise, on April 20, 2018, Cuomo publicly tweetédihe NRA is an extremist
organization. | urge companies in New York Stateetasit any ties they have to the NRA and
consider their reputations, and responsibilityni public.?®

52. The intended and actual effect of the April 2018¢ses, and the actions by Cuomo
and Vullo, is to coerce insurance agencies, insurand banks into terminating business
relationships with the NRA that were necessaryh® s$urvival of the NRA as a charitable
organization.

53.  Third-party commentators immediately raised consaivout the First Amendment
implications of DFS’s actions. For example, onihp2, 2018, shortly after issuance of the April
2018 Letters, Brian Knight, a Senior Research Melmd financial regulation expert at George
Mason University, published an article expressitagna that the April 2018 Letters “appear[ed]
to beinherentlyabout political speech,” and should be immediatétndrawn® In the face of
such criticism (and this litigation), Cuomo doublkdaolwn, declaring that a lawsuit which alleges
unconstitutional censorship of the NRA’s “dangeragenda” means “you know you're doing

something right3!

29 Andrew Cuomo (@NYGovCuomo), WITTER (Apr. 20, 2018, 8:58 AM),
https://twitter.com/NY GovCuomo/status/9873597 6 38 8.

30 Brian Knight,Is New York using bank regulation to suppress Sp&&mNREGRAG (Apr.
22, 2018), https://finregrag.com/is-new-york-uslmaak-regulation-to-suppress-speech-
ac6la7cb3bf.

31 Kenneth Lovett,NRA slapping Cuomo with lawsuit over blacklistingmpaign,
violating First Amendment rights NEw YORK DALy News (May 11, 2018),
http://www.nydailynews.com/news/politics/nra-slapgicuomo-lawsuit-blacklisting-campaign-
article-1.3984861#; Andrew Cuomo (@NYGovCuomoyyIfiTErR (May 12, 2018, 8:50 AM),
https://twitter.com/NY GovCuomo/status/995330370582832.
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D. The Damage Done.

1. DES Permanently Restricts Lockton From Doing Busings With The NRA In
New York.

54. On May 2, 2018, two weeks after Vullo issued thailAp018 Letters, Lockton
entered into a consent order Under Articles 21,a2@| 34 of the Insurance Law (the “Lockton
Consent Order”) with DFS—signed by Vullo—which inges a civil monetary penalty of $7
million.®2 Although the Lockton Consent Order ostensibly radses discrete violations by
specific Lockton entities of New York’s Insurancaw, its provisions go much further. Most
notably, the Lockton Consent Order purports torigstockton’s participation inany NRA-
endorsed insurance programs in New York Statespgetive of whether such programs comply
with the Insurance Law.

55. Specifically, the Lockton Consent Order requireatthockton agree “not to
participate in . . . any other NRA-endorsed programth regard to New York State.” Nor may
Lockton “enter into any agreement or program with NRA to underwrite or participate in any
affinity-type insurance program involving any linéinsurance to be issued or delivered in New
York State or to anyone known to Lockton to be avN@ork resident.” As a result, Lockton is
prohibited from selling NRA affinity-insurance outside New York to any individual who
maintains a New York residence.

56. DFS and Vullo have no legal basis to restrict Loaks involvement with insurance
programs that do not violate New York’s Insuraneavl nor do they have authority to regulate

insurance transactions outside of New York. Nédwdess, DFS mandated that Lockton never

32 The Lockton Consent Order is attached hereto ashiD.
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enter into any future agreements with the NRA fagitimate and fully compliant insurance
programs in New York.

57.  Furthermore, Lockton would violate the Lockton CemsOrder if it markets an
ordinary property, casualty, or life insurance ppin the State of New York that was accompanied
by an NRA logo or endorsement—notwithstanding thatomparable logo or endorsement
referencing any other affinity or common-cause oizgtion is permissible. This provision of
the Lockton Consent Order is deliberate and intdrtdeimpair the NRA'’s ability to negotiate
insurance benefits for its members, damage the NR@odwill among its membership, and
unconstitutionally restrict the NRA'’s speech on fasis of political animus.

58.  Several of the purported “violations” assessed yanms to the Lockton Consent
Order concern programs commonly engaged in by nomseadditional affinity associations that
do not publicly advocate for Second Amendment sghhd, therefore, are not targets of
Defendants’ unconstitutional conduct. Several sarganizations are clients of Lockton—yet the
Consent Order does not compel Lockton to discoetisl purportedly unlawful conduct with
respect to these clients.

59.  For example:

. DFS claims that Lockton Affinity violated Insurancaw § 2122(a)(1) by referring

to the insurer's AM Best rating. Yeh-reference-tat the time this lawsuit was
filed, Lockton Affinity’s affinity program for the Ameran Optometric Association

through AOAExcel (“AOAExcel”)-Lockton-Affinity-states-that-it-hawutedthe
“packing of a carrier that is rated A+ (Superioy)hM. Best3® Similarly, Lockton

Affinity currently advertises that coverage for tainity programs designed for

33 Questions? We have answers for you.AOAINSURANCEALLIANCE,
http://acainsurancealliance.com/faqg/ (last vis&ady 7, 2018).
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the Veterans of Foreign Wars (“VFW”) and Moose tn&ional Inc. (“Moose”)
iswasthrough companies “rated ‘Excellent’ or higherA. Best.’8*

. DFS claims that Lockton Affinity violated Insurantaw 8§ 2324(a) by giving or
offering to give no cost insurance to NRA membergaod standing. Yet, Lockton
Affinity currently makegnadethat same offer to members of both the Profeskiona
Photographers of America (“PPA®and the VFW®

. DFS claims that Lockton Affinity violated Insurancaw 8§ 2116 by compensating
the NRA based on actual premiums collected. Yeickion Affinity paid
AOAEXxcel, Moose, the VFWandthe PPA and dozens of other clientsthe same
or similar manner.

60. Even if such conduct does violate insurance lawsSBFelective enforcement of
such offenses as to NRA-endorsed policies—but sidd ather policies marketed by Lockton in
an identical fashion—constitutes impermissible ypemt discrimination and a denial of equal
protection under the law.

61. Despite the backlash concerning the expansive im@escope and clear political
agenda of the April 2018 Letters, Defendants reewinndaunted in their effort to deprive the
NRA of such services; as such, their overall masgago financial institutions remained
unaffected. Indeed, the DFS press release publicthe Lockton Consent Order trumpeted the

same concession by Lockton that had inspired agctan’s furtive telephone call months before:

34 FVW Post Insurance Program, Program Informatio’/FW INSURANCE
http://vfwinsurance.com/wp-
content/uploads/sites/29/2017/12/VFW_Post_Insurdnéermation_Packet.pdf (last visited
May 7, 2018); MbOSE INSURANCE PROGRAM, http://mooseinsuranceprogram.com/ (last visited
May 7, 2018).

35 INSURANCEFOR PPA, https://insuranceforppa.com/ (last visited Mag018).
36 VFW INSURANCE, http://vfwinsurance.com/life-insurance/#no-cdas{ visited May 7,

2018).
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Lockton must “refrain from [e]ntering into any othegreement or arrangement . . . involving the
NRA, directly or indirectly’—including, but not lifted to, affinity-insurance’’

2. DES Purports To Prohibit Chubb From Doing BusinessWith The NRA
Anywhere.

62. On May 7, 2018, Chubb Group Holdings, Inc. andndlis Union (together,
“Chubb”) entered into a Consent Order Under SestibtD1 and 3420 of the Insurance Law (the
“Chubb Consent Order”) with DFS—signed by Vullo—waiiimposes a civil monetary penalty
of $1.3 million® Similar to the Lockton Consent Order, in the Ghu@onsent Order, DFS
overextends its authority and purports to rest@tiubb’s participation inany affinity-type
insurance program with the NRA, irrespective of thlee such programs comply with the
Insurance Law.

63. Although DFSrestrictgestrictedlLockton from participating in any affinity-type
insurance programs with the NRA in New York or wittlew York residents, Defendants’
restrictions in the Chubb Consent Order contaigemgraphic constraint whatsoever. Instead, the
Chubb Consent Order purports to limit Chubb’s ineohent with the NRA anywhere, and
everywhere, in the world.

64. Nevertheless, DFS allows Chubb to continue to umdter affinity-type insurance
programs with other affinity or common-cause orgations that do not publicly advocate for

Americans’ Second Amendment rights, so long as Ghwralertakes “reasonable due diligence to

3" DFS FINES LOCKTON COMPANIES $7 MILLION FOR UNDERWRG NRA-
BRANDED “CARRY GUARD” INSURANCE PROGRAM IN VIOLANI@F NEW YORK
INSURANCE LAW N.Y. Sratfe DePT OF FIN. Servs (May 2, 2018),
https://www.dfs.ny.gov/about/press/pr1805021.htm.

38 The Chubb Consent Order is attached hereto abE#hi
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ensure that any entity involved . . . is acting@mpliance with the Insurance Law . .3°. The
only plausible explanation for the DFS’s completelesion of NRA-endorsed policies, even those
“in compliance with the Insurance Law,” is that Beflants seek to misuse DFS’s power to deprive
the NRA of insurance and financial services, orsthle ground that Defendants disapprove of the

NRA'’s viewpoint regarding gun control.

[lwo

Ignoring ldentical Features of Comparable Affinity-Insurance Programs,
Defendants Impermissibly Targeted the NRA.

65. Beginning during the Fall of 2017, including thrdug subpoena issued to Lockton
and research supplied by Everytown, Defendantstheeavare of pervasive, colorable regulatory
infirmities affecting numerous affinity-insuranceograms. For example, brokers such as Lockton
frequently paid success-based royalties to thdinigf clients, which DFS would later assert
violated New York Insurance Law § 2116. Insuranogecage for the cost of psychological
counseling had become increasingly pervasive aitgidtandard health-insurance context, yet
DES argues that providing such insurance violatesw Nork Insurance Law § 2117. Similarly,
DES takes the position that the financial condibofrating” of an out-of-state, excess-line ingure
may not be advertised as a means to promote theypdbut this practice was common in the
affinity-insurance marketplace in 2017. And althbidew York Insurance Law § 3420 sets forth
various minimum requirements for liability insur@nwhich protects persons and property, many
policies failed to meet those requirements. It lsac that confusion existed among brokers
regarding the mechanics of compliance with New Yimgurance Law § 2118, which requires

brokers to secure declinations from authorizedrgrsubefore placing surplus-line insurance.

39SeeEx. E at 1 22.
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66. Confronted with a marketplace where they knew linakerage, underwriting, and
affinity-endorsement practices frequently departenn the regulators’ preferred reading of
certain statutes, Defendants could have issuednigfiive guidance, or adopted an even-handed
enforcement approach. Instead, Defendants selbctiged these purported infractions to target
the NRA, while disregarding other instances ofgae conduct of which they were aware. (When
Defendants did issue guidance letters to requliasidutions in April 2018, the letters reflected

their enforcement approach: ignore excess-linengggbns, out-of-state-carrier ratings, and other

67. Although DFS'’s investigation of the NRA, launchedCaiomo and Everytown’s

behest, had originally focused on Carry Guard, ¢hainged by February 2018. In the aftermath
of the Parkland tragedy, Vullo met with senior exees of Lloyd’s and LAI, and presented
Defendants’ views on gun control and their desoeleverage their powers to combat the
availability of firearms, including specifically bweakening the NRA. These backchannel
meetings began on or about February 27, 2018 emtike of a speech by Vullo at a breakfast
meeting of the New York City Bar Association; peigiants included Vullo herself, along with

Joseph Gunset of LA

68. Sometimes referred to as an insurance underwkiteyd’s is actually an insurance

marketplace, composed of “members which underwrgarance (each for their own account) as
members of syndicate§”Various supervisory bodies and boards within Llsskt policies for

40 See Lloyd's of London in Studg for N.Y. Insurancarkét, DeaIBook! N.Y.TIMES
March 25, 2010), https://dealbook. /20325/lloyds-of-lond -study-f

insurance-market/see alsoThe Lloyd’s Markgt LLOoYD’S, https://www.lloyds. com/about-
lloyds/what-is-lloyds/the-lloyds-market (last vissik April 18, 2019),
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the Lloyd's syndicates, and can issue directives shape the availability of different types of
insurance worldwide. Like most of the insuranceustdy, Lloyd’s generally does not shy away
from providing insurance that may be controversidexample, to this day, Lloyd’s syndicates
are permitted to underwrite coverage for religisesual abuse liabilit§* However, despite being
based in London, Lloyd’s is extremely sensitiveptessure from the New York regulators, and
concerned about “reputational risks” that may inD#S’s disfavor. Since World War |l, when
Lloyd’s sought to protect policyholders from thensequences of German attacks on England, all
premiums paid by Lloyd’s policyholders have depasinto trust funds in the State of New York,

through a structure known as the Lloyd’'s AmericastrFund (“LATF”"). The LATF is directly

regulated by DFS, and totals tens of billions dfate—providing massive collateral for whatever
demands DFS may impo$e.

69. During her surreptitiously held meetings with Llgy@xecutives that commenced
in February 2018, Vullo acknowledged the widespreagulatory issues in the excess-line

https://www.lloyds.com/about-lloyds/what-is-lloytis-lloyds-market(describing the structure
of the Lloyd’s market). Entities known as “managements” manage the Lloyd’s syndicates on
behalf of LIoyd’'s members. The individual Lloyd'gralicates and managing agents that served
the NRA, and were targeted by DFS are: AUW 0609TBR87; CNP 0958; CNP 4444; CSL
1084; GER 1206; KLN 0510; LIB 4472; ROC 1200; SAM2J; AmTrust Syndicates Limited,;
Argo Managing Agency Limited; Atrium Underwritersinhited; Brit Syndicates Limited;
Canopius Managing Agents Limited; Chaucer Syndgaiienited; Liberty Managing Agency
Limited; S.A. Meacock & Company Limited; Tokio Mag Kiln Syndicates Limited. All are
located in the United Kingdom.

41 See, e.qg.http://www.britinsurance.com/~/media/files/us%8efls%20new/public%20
entity%20%20non%20profit%20sir%20package.ashx.

42See In re Lloyd's Am. Tr. Fund Liti®28 F. Supp. 333, 336 (S.D.N.Y. 1996) (discussing
the LATF structure and certain relevant regulatiadministered by DFS’s predecessor agency,
the New York Department of Insurance).
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marketplace. Vullo and DFS made clear that Lloyd’s could avoid liability for infractions relating

to other, similarly situated insurance policies, so long as it aided DFS’s campaign against gun

groups. Against the specter of this bold abuse of her position, LIoyd’s agreed that it would instruct

its syndicates to cease underwriting firearm-related policies and would scale back its NRA-related

business; in exchange, DFS would focus its forthcoming affinity-insurance enforcement action

solely on those syndicates which served the NRA, and ignore other syndicates writing similar

policies. The first step of this choreographed process was a letter from DFS to Gunset, an LAl

executive, sent on April 11, 2018.

70. On May 1, 2018, Lloyd’s held a meeting of its Board of Directors. Among the

topics discussed at the meeting v G

43 Ex. F and Sealed Exhibit B.

44 Ex. G and Sealed Exhibit C.

“1d.
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1. On May 9, 2018, Lloyd’s sent a notice to its managing agents who are responsible

for all insurance policies written through the Lloyd’s marketplace (the “May 9 Nofic&he

May 9 Notic

72. Also on May 9, 2018, Lloyd’s publicly announced that it had directed its

underwriters to terminate all insurance related to the NRA and not to provide any insurance to the

NRA in the future, in the wake of DFS'’s investigations into the NRA and its business p&ttners.

\‘

3. By June 30, 2018, the Lloyd’'s managing agents and syndicates had provided

materials to DFS that DFS requested in the April 11, 2018 |etter.

S

°1d.

47 Ex. H and Sealed Exhibit D.

S

81d.

49 See, e.g.Lloyd’s Underwriters Told to Stop Insurance Linked to NRAE NEW Y ORK
TIMES (May 9, 2018), https://www.nytimes.com/reuters/2018/05/09/business/09reuters-lloyds-of-
london-nra.html.
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74. On December 20, 2018, ten Lloyd’'s underwriters, acting through their managing

agents, entered into a Consent Order Under Sections 1102 and 3420 of the Insurance Law (the

“Lloyd’s Consent Order”) with DFS—signed by Vullo—which imposes a civil monetary penalty

of $5 million2° Similar to the Lockton and Chubb Consent Orders, in the Lloyd’s Consent Order,

DES overextends its authority and purports to restrict Lloyd’s participatianyiraffinity-type

insurance program with the NRA, irrespective of whether such programs comply with the

Insurance Law?

75. Pursuant to the conversations between Vullo and DFS with senior officials at

Lloyd’s and LAI described above, Lloyd’s was not subjected to any enforcement action and/or

penalties for any violation of the New York Insurance Law related to affinity-insurance programs,

other than in connection with the NRA-related insurance programs.

76. Importantly, LIoyd’s was not the only entity with direct exposure to DFS’s selective

enforcement scheme. DFS also became specifically cognizant of non-NRA policies that exhibited

the same purported defects as NRA policies—and chose to ignore those violations, targeting solely

the NRA—in the context of its Lockton investigati

%0 The Lloyd’s Consent Order is attached hereto as Exhibit I.

51 SeeEx. | at 1 20.
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DES verbally conveyed to

Lockton that it was only interested in pursuing the NRA. Other programs exhibiting the same

issues, DFS explained, could be quietly remediated by Lockton after consent order and penalty

targeting NRA programs had been publicized.

77. Consistent with this agreement, on July 2, 2018, Lockton provided a report to DFS

regarding the status of its remediation efforts for non-NRA prog/jii N

\l
0
s |

response, DFS took no action whatsoever against any of Lockton’s non-NRA clients. On January

31, 2019, almost three months after this Court had sustained the NRA’s selective-enforcement

claims and permitted discovery regarding them, DFS entered into a Supplemental Consent Order

with Lockton that purported to admonish violations of the same statutes by Lockton’s non-NRA
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clients, yet did not identify the clients by namerequire Lockton to cease doing business with

them

79. DEFS'’s selective enforcement continues to this Wdlyile taking no action against
any of Lockton’s other affinity clients, or the werariters involved in those policies, DFS recently
subpoenaed an underwriter known as AGIA which bddadth-insurance policies administered
and brokered by Lockton for the NRA. These polidiase nothing to do with firearms and are

identical in all material respects to policies adistered and brokered by Lockton on behalf of

non-NRA clients.

4. 3—Defendants’ Actions Are Causing Other Financial Infitutions To Re-
Evaluate Their Relationships With The NRA For FearOf Significant Adverse
Action By Defendants.

80. 65-Defendants’ concerted efforts to stifle the NRA’'seidom of speech and to

retaliate against the NRA based on its viewpoints @using other insurance, banking, and

financial institutions doing business with the NRAich-asLleyd's-of London{“teyd's")to

rethink their mutually beneficial business relasbips with the NRA for fear of monetary

sanctions or expensive public investigatithgndeed Lloyd's-announced-on-May-9,-2018; that

AO A “tarmin Q a N allla' aldaYa aa QTIEMAO aYa N aldala A alllaa ala ble”
AAvIwIL Cl ci o > chy i O G O O a" it cov e

I bt i light of o kit

81l. 66-The NRA has encountered serious difficulties oltgrcorporate insurance

coverage to replace coverage withdrawn by the Gatpdarrier-Fhe-NRA's-inability-to-ebtain
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operating-The NRA has spoken to numerous carriers in anteffaybtain replacement corporate

insurance coverage; nearly every carrier has itelicghat it fears transacting with the NRA
specifically in light of DFS’s actions against Lack-ard Chubh and Lloyd’s

82. 6%-Defendants’ threats have also imperiled the NRA'seas to basic banking
services, despite the absence of any alleged tegybaolations in connection with the NRA's
banking activities. Multiple banks withdrew theids in the NRA’s RFP process following the
issuance of the April 2018 Letters, based on corgtrat any involvement with the NRA—even
providing the organization with basic depositoryvemes—would expose them to regulatory
reprisals.

83. 68-Defendants’ campaign is achieving its intended lidgil effect on banks
throughout DFS’s jurisdiction. Speaking “on thexdition of anonymity,” one community banker
from Upstate New York toldmerican Bankemagazine that in light of the apparent “politically
motivated” nature of the DFS guidance, “[i]t's haodknow what the rules are” or whom to do
business with, because bankers must attempt toiate “who is going to come into disfavor
with the New York State DFS” or other regulatt®s. Other industry sources tolimerican

Banker that, “such regulatory guidelines are frustratingggue, and can effectively compel

institutions to cease catering to legal businesses.

453 Neil HaggertyGun issue is a lose-lose for banks (whatever tht@ince) AMERICAN
BANKER (Apr. 26, 2018, 1:11 PM), https://www.americanbankom/news/gun-issue-is-a-lose-
lose-for-banks-whatever-their-stance.

434 d,
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84. 69-The NRA has suffered tens of millions of dollars damages based on
Defendants’ conduct described above. Such damagesle, without limitation, damages due to
reputational harm, increased development and magketosts for any potential new NRA-
endorsed insurance programs, and lost royalty ateawed to the NRA, as well as attorneys’
fees, legal expenses, and other costs.

85. 70:Ifthe NRA is unable to collect donations fromritembers, safeguard the assets
endowed to it, apply its funds to cover media bagd other expenses integral to its political
speech, and obtain basic corporate insurance apgtavill be unable to exist as a not-for-profit
or pursue its advocacy mission. Defendants seskaiace one of America’s oldest constitutional
rights advocates. If their abuses are not enjgittexy will soon, substantially, succeed.

V.

CLAIMS

A. Count One: Violation Of The NRA'’s First And Fourteenth Amendment Rights Under
42 U.S.C. § 1983, And Article 1, Section 8 Of Theew York Constitution By The
Establishment Of An Implicit Censorship Regime (AsTo All Defendants).

S

#1:-The NRA repeats and re-alleges each and everyatitbegin the preceding

paragraphs as though fully set forth herein.

00

7. #2-The First Amendment, which applies to Defendantsopgration of the

Fourteenth Amendment, and Section Eight of the Newvk Constitution secure the NRA's right
to free speech, including its right to expressviesvpoints and political beliefs regarding the

constitutionally protected right to keep and beansa

8

#3-The NRA has a longstanding history of political adacy advancing the
Second Amendment rights of all Americans. Althoughhomo and Vullo disagree with and
oppose the NRA's political views, the NRA'’s freedtorexpress its views with respect to the gun-
control debate is a fundamental right protectethleyirst Amendment.
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3

#4-Defendants have regulatory authority over finaniciatitutions and insurance
entities that have done or are doing business withre otherwise associated with the NRA,
including Chubb, Lockton, and Lloyd’s.

90. ¥5:Defendants’ actions—including but not limited te iesuance of the April 2018
Letters and the accompanying backroom exhortatitvesmposition of the Consent Orders upon
Chubband Locktonand Lloyd’s and the issuance of the Cuomo Press Release-lisistaba

“system of informal censorship” designed to supptes NRA'’s speectf>>

©
=

#6-Defendants’ actions were for the purpose of sugmgshe NRA'’s pro-Second
Amendment viewpoint. Defendants undertook suchwhll conduct with the intent to obstruct,

chill, deter, and retaliate against the NRA'’s qooéditical speech.

©
N

+#-Defendants’ unlawful exhortations to New York irsuce companies, banks,
and financial institutions that they, among othbmgs, “manag[e] their risks, including
reputational risks, that may arise from their degdi with the NRA . . ., as well as continued
assessment of compliance with their own codes @ibkresponsibility[,]” as well as “review any
relationships they have with the NRA[,]” and “tageompt actions to managing these risks and
promote public health and safety[,]” constituteoaaerted effort to deprive the NRA of its freedom
of speech by threatening with government prosenig@vices critical to the survival of the NRA
and its ability to disseminate its message. Famfprotected government speech, Defendants’
actions constitute an “implied threat[ ] to emplogercive state power” against entities doing

business with the NRA, and they are reasonablypreéed as sucti®

485 Bantam Books, Inc. v. SullivaB72 U.S. 58, 71 (1963).
456 Okwedy v. Molinati333 F.3d 339, 342 (2d Cir. 2003).
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©
oo

#8-Defendants’ concerted efforts to stifle the NRA'sefdom of speech caused
financial institutions doing business with the NRAend their business relationships, or explore
such action, due to fear of monetary sanctionsxpemsive public investigations. For example,
Defendants coerced and caused Lockied Chubh and Lloyd’sto cease their participation in

NRA-endorsed insurance programs, regardless ofhehehe insurance programs met all legal

gualifications under New York’s Insurance Lavidefendantsimpled-threats-alse-coerced and

94. 79-Defendants’ unlawful and intentional actions arg jostified by a substantial
or compelling government interest and are not nagréailored to serve any such interest.

95. 80-Defendants’ intentional actions resulted in sigrifit damages to the NRA,
including but not limited to damages due to repatetl harm, increased development and

marketing costs for any potential new NRA-endorgeslrance programs, and lost royalty

amounts owed to the NRA.

©
o

81-The NRA is also entitled to an award of attorndgg's and costs pursuant to
42 U.S.C. § 1988 and New York Civil Practice Lavd &ules § 8601.

97. 82-In addition to the above-described damages, abaeninjunction against
Defendants, the NRA will suffer irrecoverable |l@sgl irreparable harm if it is unable to acquire
insurance or other banking services due to Defestaations. Accordingly, the NRA seeks an
order preliminarily and permanently enjoining Cuoara Vullo (in their official capacities) and
DFS—including its officers, agents, servants, emyés, and all persons in active concert or
participation with them who receive actual notick tbe injunction—from threatening or

encouraging insurance companies, banks, or finaimsigtutions to sever ties with or discontinue
services to the NRA.
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B. Count Two: Violation Of The NRA’s First And Fourteenth Amendment Rights
Under 42 U.S.C. 8§ 1983 And Article 1, Section 8 Ofhe New York Constitution By
Retaliating Against The NRA Based On Its Speech (AEo All Defendants).

O

8. 83-The NRA repeats and re-alleges each and everyasitbegin the preceding

paragraphs as though fully set forth herein.

O

9. 84-The First Amendment, which applies to Defendantsopgration of the

Fourteenth Amendment, and Section Eight of the Mevk Constitution, secures the NRA'’s right
to free speech, including its right to expressviesvpoints and political beliefs regarding the
constitutionally protected right to keep and beansa

100. 85-The NRA has a longstanding history of political adscy advancing the
Second Amendment rights of all Americans. Althoughhomo and Vullo disagree with and
oppose the NRA's political views, the NRA'’s freedtorexpress its views with respect to the gun-
control debate is a fundamental right protectethleyFirst Amendment.

101. 86-Defendants’ actions—including but not limited te iesuance of the April 2018
Letters and the accompanying backroom exhortatitvesmposition of the Consent Orders upon
Chubband Locktonand Lloyd’s and the issuance of the Cuomo Press Release—wesponse
to and substantially caused by the NRA'’s politispkech regarding the right to keep and bear
arms. Defendants’ actions were for the purposesuppressing the NRA’s pro-Second
Amendment viewpoint. Defendants undertook suchwhll conduct with the intent to obstruct,
chill, deter, and retaliate against the NRA’s qoodtical speech.

102. 87-Defendants’ actions have concretely harmed the NgAcausing financial
institutions doing business with the NRA to endirthmisiness relationships, or explore such
action, due to fear of monetary sanctions or expenpublic investigations. For example,

Defendants coerced and caused Lockied Chubh and Lloyd'sto cease their participation in

NRA-endorsed insurance programs in New York an@évehere, regardless of whether the
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insurance programs met all legal qualificationsarndew York’s Insurance Lawbefendants’

103. 88-Defendants had discretion in deciding whether aoder ko carry out their

actions, including but not limited to the typesda&mands imposed on Chukhdg Locktonand
Lloyd’s in the Consent Orders, whether to issue the Cudress Release, and the type of guidance
provided in the April 2018 Letters. They exercigbi$ discretion to harm the NRA because of
the NRA'’s speech regarding the Second Amendment.

104. 89-Defendants’ unlawful and intentional actions arg jostified by a substantial
or compelling government interest and are not naygréailored to serve any such interest.

105. 90-Defendants’ intentional actions resulted in sigmifit damages to the NRA,
including but not limited to damages due to repateti harm, increased development and
marketing costs for any potential new NRA-endorgeslirance programs, and lost royalty
amounts owed to the NRA.

106. 94-The NRA is also entitled to an award of attorndg&s and costs pursuant to
42 U.S.C. § 1988 and New York Civil Practice Lavd &ules § 8601.

107. 92-In addition to the above-described damages, abaeninjunction against
Defendants, the NRA will suffer irrecoverable |l@sgl irreparable harm if it is unable to acquire
insurance or other financial services due to Dedietsl actions. Accordingly, the NRA seeks an
order permanently enjoining Cuomo, Vullo, and DF&ehiding its officers, agents, servants,
employees, and all persons in active concert diggaation with them who receive actual notice

of the injunction—from threatening or encouragimgurance companies, banks, or financial

institutions to sever ties with or discontinue $e#8 to the NRA.
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[©

DB-Count FeurThree: Violation Of The Equal Protection Clause Of The Burteenth

Amendment Under 42 U.S.C. 8§ 1983, And Article 1, $8on 11 Of The New York
Constitution (As To Al-BefendantsvVullo).

108. 1064-The NRA repeats and re-alleges each and everyasilbegin the preceding
paragraphs as though fully set forth herein.
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=

9. 108 Dbefendanktullo knowingly and willfully violated the NRA'’s equalqtection

rights by seeking to selectively enforce certamvgsions of the Insurance Law against Lockton’s
affinity-insurance programs for the NRA. Meanwhaéher affinity-insurance programs that were
identically (or at least similarly) marketed by lkban, but not endorsed by “gun promotion”

organizations, have not been targeted by DFS’ssiiyagtion.

110. Vullo was aware during the investigations of theANd&hd its business partners that
these other identical (or at least similar in adltemial respects) affinity-insurance programs had
the same legal infirmities that resulted in thegdees against Lockton, Chubb, and Lloyd’s related
solely to the NRA-related affinity-insurance proms Specifically, Vullo was aware of these
comparators from her involvement in the conversatishe had with senior officials of Lloyd’s in
the spring of 2018 described above.

111. Alternatively, Vullo should have known of similajtuated individuals at the time
DES launched its investigation and any purporte#t af knowledge was due to a “see-no-evil”
policy of enforcement, which Vullo and DFS abandbselely to further their vendetta against

the NRA. The “see-no-evil” enforcement policy wamfirmed by DFS’s continued ignorance

toward the violations of the similarly situated qmemators.

=

112. By virtue of the position held by Vullo at the tinbd=S launched its investigation,

Vullo knew the actions taken by DFES against NRAInif§f insurance programs were

unprecedented. No other similarly situated prograe faced even close to the same treatment
for analogous violations. However, Vullo and DF#efé to inquire about whether there were any

other similarly situated affinity programs when theestigation was launched.

=

13. There is an extremely high level of similarity beem the NRA-related affinity-
insurance programs and those of the comparatonitgfinsurance programs, including
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AOAEXxcel, Moose, the VFW, and the PPA, such thatational person would perceive the NRA-
related programs to be different enough to justiey differential treatment by Vullo and DFS.
114. Vullo and DFES discriminated against the NRA andiisiness partners because of

Vullo’s personal animus toward the NRA and its SEcAmendment advocacy.

=

15. The similarity between the NRA-related programs #me comparators and the

sharp differences in Vullo’'s and DFS’s treatmenthefim are sufficient to exclude the possibility

that Vullo and DFES acted on the basis of a mistake.

=

16. Alternatively, there is at least a reasonably clesemblance between the NRA-
related affinity-insurance programs and those @f ¢omparator affinity-insurance programs,

including AOAEXxcel, Moose, the VFW, and the PPA.

=

117. The disparate treatment of the NRA-related progrand the comparators was
caused by Vullo’s intent to punish and/or inhilbié tNRA because of the NRA&nstitutionally

protectedspeech.

=

1

§

llo’s selective enforcement of the Insurance Law agadhmest

NRA and its business partners has been knowindfulyibrbitrary, capricious, unreasonable,
discriminatory, and undertaken in bad faith andhaitt a rational basis-Befendanta/ullo’s

conduct does not further any legitimate governniaetrest.

=

1

O

110 Defendanitullo’s selective enforcement of the Insurance Law agdhest

NRA and its business partners is based on the NR@lisical views and speech relating to the

Second Amendment. These considerations are impgibte bases for an enforcement action.

=

0. 2111-Defendanktullo’s actions have resulted in significant damages ¢oNRA,

including but not limited to damages due to repateti harm, increased development and
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marketing costs for any potential new NRA-endorgeslirance programs, and lost royalty
amounts owed to the NRA.

121. 112.The NRA is also entitled to an award of attorndgg's and costs pursuant to

42 U.S.C. § 1988 and New York Civil Practice Laws &ules 8§ 8601.
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“ld-at §9-42-43.
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VI.

DEMAND FOR JURY TRIAL

122. 142-The NRA hereby demands a trial by jury on all issse triable.

VII.

REQUEST FOR RELIEF

WHEREFORE the NRA respectfully requests that tharCenter judgment in the NRA’s
favor and against Defendants, as follows:

a. Declaring, pursuant to 28 U.S.C. § 2201, thdebdants have violated the NRA'’s
rights to free speechireedom-of-association,—due-procemsd equal protection under both the
Federal and New York Constitutions;

b. Granting a preliminary and permanent injunctpursuant to 28 U.S.C. § 1651 (a),
42 U.S.C. 8§ 1983, and Rule 65 of the Federal Rufl€3ivil Procedure, ordering DFS, its agents,
representatives, employees and servants and atirmeand entities in concert or participation with
it, Cuomo (in his official capacitypnd\faHethe current Superintendent of DABS herhis official
capacity):

(2) to immediately cease and refrain from engagingny conduct or activity
which has the purpose or effect of interfering vilie NRA’s exercise of
the rights afforded to it under the First and Secémendment to the
United States Constitution and Section 8 to the Nevk Constitutionand

(2) to immediately cease and refrain from engagingny conduct or activity
which has the purpose or effect of interfering witerminating, or
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diminishing any of the NRA'’s contracts and/or besis relationships with

any organizations;

b. Granting such other injunctive relief to whitle tNRA is entitled,;

C. Awarding the NRA actual damages, including conga¢ory and consequential

damages, in an amount to be determined at trial;

d. Awarding the NRA exemplary or punitive damages;

e. Awarding the NRA pre-judgment and post-judgmaetdrest at the highest lawful
rates;

f. Awarding the NRA such costs and disbursementarasncurred in prosecuting
this action, including reasonable attorneys’ angeets’ fees; and

g. Granting the NRA such other and further relgeflas Court deems just and proper.

Respectfully submitted,

By: /s William A. Brewer 1l

William A. Brewer Ill (Bar No. 700217)
wab@brewerattorneys.com
Shocoopme Lo Cneadbns Mo 00200

B

Sarah B. Rogers (Bar No. 700207)
sbr@brewerattorneys.com

BREWER, ATTORNEYS & COUNSELORS
750 Lexington Avenue, 14th Floor

New York, New York 10022

Telephone: (212) 489-1400
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Facsimile: (212) 751-2849
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