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1 THE COURT: Good norning everyone.

2 Counsel, can you please state your appearances?

3 MS. ElI SENBERG. Good norning, your Honor.

4 Svet | ana Ei senberg from Brewer Attorneys and

5 Counsel ors on behalf of the plaintiff, the National Rifle

6 Associ ation of Anerica. Wth nme at counsel table is ny

7 col l eague fromour firm d audia Col on.

8 MR ZOLAN. Good norning, your Honor.

9 Al exander Zolan from WIIliams & Connolly on behal f
10 of Col. North. Wth me is Steven Cady and Brendan Sullivan.
11 THE COURT: Good norni ng.

12 | have read the briefs and all of the papers. |
13 am sure you wouldn't do it anyway, but you don't need to

14 repeat what you have said.

15 Ms. Ei senberg, you're the novant.

16 M5. ElI SENBERG  Yes, your Honor.

17 THE COURT: Wbuld you mind, if it's not too

18 difficult to balance your papers, to talk fromthere

19 (indicating). |If you have a lot in front of you, | amfine
20 with you standing there.

21 MS. EI SENBERG | woul d be happy to.

22 THE COURT: Sorry to throw a curveball at you.

23 It's easier to hear fromthere.

24 MS. ElI SENBERG O cour se.

25 Your Honor, the defendant concedes that he has no
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1 statutory right to indemification, and when it cones to
2 Section 4 of Article IV of the NRA' s byl aws, he al so
3 concedes that the word "such" in the second clause of that
4 section refers to the first clause.
5 So focusing on the first clause of Section 4,
6 what's inportant about it --
7 THE COURT: | amnot sure they will say they
8 conceded that, but go ahead.
9 MS. ElI SENBERG Wi ch part?
10 THE COURT: The "such" part.
11 MS. ElI SENBERG They actually state it in their
12 opposition that the word "such" refers back to the first
13 cl ause.
14 THE COURT: Okay.
15 MS. EI SENBERG And Section 4 states that, "The
16 i ndemi fication and advancenent of expenses of directors
17 granted pursuant to or provided by the |aws of New York
18 shall not be exclusive of any other rights to which a
19 director seeking indemnification or advances of expenses nmay
20 be entitled." Those are three key words. There's no
21 di sagreenent that a director may have rights pursuant either
22 to the statute or some other source |like the bylaws, the
23 Certificate of Incorporation, perhaps an agreenent if that's
24 aut hori zed, but what's critical here is that M. North
25 argues that this section, Section 4, in and of itself
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1 creates an affirmative right which it clearly does not. For
2 the Court to agree with M. North, the Court would have to
3 read the word "such" out of this bylaws provision which the
4 Court sinply cannot do according to the well accepted
5 principles of statutory construction.

6 The defendant argues that the provision is

7 unanbi guous, however, his reading of that provision is

8 sinply not supported by its plain text.

9 As a result, your Honor, this is a very sinple

10 case. His counterclaimshould be denied, and the Court

11 shoul d enter the declaratory judgment that the NRA seeks.

12 THE COURT: Can | ask you a question?

13 Does the NRA have agreenents with other officers

14 and directors, just not this one? In other words, | assune

15 that sonetimes your officers and directors are asked to give

16 testi nony or docunents to Congress or legislators. Do they

17 uniformy foot their own bill or does the NRA provide their

18 expenses for thenf

19 M5. EISENBERG |'mnot able to speak as to what

20 may have happened, but to answer your first question,

21 certainly, your Honor, there are certain individuals with

22 whom t he NRA has agreenents pursuant to which there are

23 certain indemification rights that are created for those

24 i ndividuals pursuant to that specific witten agreenent.

25 What's inportant here, however, your Honor, is
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1 that neither in their counterclaimnor in their opposition
2 to the notion to dismss have they once referred to any

3 contractual right, and, of course, if they had a contract,
4 if M. North had a contract pursuant to which he had such a
5 right, he would have cone forward and identified it as a

6 source of such a right.

7 THE COURT: | think one of the sections of the

8 statute refers to board resolutions or the like, and | just
9 wanted to confirmthat there were no board resol utions or
10 ot her kinds of things that nore broadly provide for

11 i ndemmi fication that other officers and directors have used
12 in asking for indemification.

13 So you're not aware of any?

14 M5. ElI SENBERG There is one, and it was passed
15 after the briefing on this notion was conpl eted on

16 Septenber 14th. | have a copy for the Court here, if the
17 Court would like to see it.

18 THE COURT: |Is that the Audit Conmittee or is that
19 t he broader Board of Directors --
20 MS. EISENBERG It follows on the Audit Commttee
21 recomrendation that was identified in prior briefing, and
22 recogni zing that under the bylaws it's only the full board
23 that has the authority to authorize indemification pursuant
24 to the bylaw sections that are cited in our brief,
25 specifically Article XI, Section 5 and Article VI, Section
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1 2(j) -
2 The board considered that recomendation, and on
3 Sept ember 14th adopted a board resolution stating that, "In
4 t he managenent's discretion where directors and officers
5 have incurred attorney's fees in connection w th responding
6 to Congressional inquiries or in connection with current
7 [itigation, the NRAis authorized to indemify themin the
8 sound di scretion of managenent, and only if it is conpliant
9 with the law and other provisions -- and certain provisions
10 inthe internal policies of the NRA"
11 THE COURT: You don't contend that the
12 indemification that Col. North seeks is prohibited by New
13 York | aw, do you?
14 MS. ElI SENBERG  Yes, your Honor, we definitely
15 would at a trial. At this point we --
16 THE COURT: His expenses for serving as a wtness
17 in a case or serving as a witness in a Congressional
18 i nvestigation, your position is that that would trigger the
19 bad faith [imtations of the New York | aw?
20 M5. ElI SENBERG  Yes, your Honor. Under Section
21 721 it clearly states, "That while statutory rights are not
22 exclusive, in no event shall a director be indemified if a
23 judgrment or other final adjudication adverse to him
24 establishes that his acts were commtted in bad faith and
25 were material to the cause of action so adjudicated.”
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1 THE COURT: What about if a judgnent woul d have
2 been entered against him-- certainly no judgnent has been
3 entered against himnow so it wouldn't be against the,

4 i nconsistent with the statute now, would it?

5 MS. EISENBERG It would be in this action, your
6 Honor. If the Court were to find that M. North has a

7 ri ght, which obviously we contend he doesn't, then we would
8 be squarely within the prohibition of Section 721, and we
9 woul d respectfully submt, your Honor, that he has no

10 ability to receive indemification because his acts were
11 commtted in bad faith.

12 THE COURT: Hang on one second.

13 Ckay.

14 MS. EI SENBERG That's, of course, for all the
15 reasons that are set forth in the Conplaint. Those are
16 factual matters that perhaps are for another day, that

17 perhaps we will never have to reach.

18 THE COURT: | think typically, this is ny

19 experience with that, what that refers tois if you are
20 seeki ng i ndemmi fication when sharehol ders sue you or

21 third-parties sue you, that if in that case it's found that
22 you were |iable because of self-dealing or whatever, you
23 can't get indemification for that.

24 Anyway, it's not in front of ne now, but |'m not
25 sure that just a finding in the air about bad faith, if it
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1 doesn't relate to the fees that they are seeking, is
2 necessarily bl ocked by 721, but that's not in front of ne
3 NOW.
4 Go ahead.
5 MS. EI SENBERG Right. And, of course, the point
6 is that he has no right to begin with so we don't even get
7 to Section 721 that says -- your Honor asked whether, if you
8 found otherwi se would it be subject to 721.
9 THE COURT: So you are not seeking to dismss the
10 claimon the ground of 721, that's only if we get passed
11 this stage and you go to trial?
12 M5. ElI SENBERG. That is correct, your Honor
13 THE COURT: Okay.
14 M5. EISENBERG If | may reserve tinme for
15 rebuttal, the only --
16 THE COURT: We don't have red lights or yellow
17 lights. 1'mhere nine to five, we are open, so --
18 M5. ElI SENBERG The only other thing, your Honor,
19 when | was preparing nmy oral argunment | noticed that
20 defendant made a reference in a footnote to a nedia article
21 claimng that in a case the organization indemified an
22 officer. W obviously addressed that in our brief by saying
23 t hat nowhere does the defendant connect that article to
24 Section 4 which is the source of his contended right.
25 In addition, if it's helpful to the Court, | have
tav
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1 since obtained an affidavit fromthe general counsel of the
2 NRA, | have it here, which | shared wth opposing counsel

3 yesterday, in which the general counsel advised, subnmits an
4 affidavit stating that there was no indemification of any

5 kind provided to the officer, and, in fact, even the article
6 that they cite is ambi guous on that point, they overstated

7 it. |If the Court needed the confort to confirmthere was no
8 indemni fication provided to the officer in that case, | have
9 an affidavit to that effect.

10 THE COURT: Ckay.

11 Actual ly, | have one nore question.

12 W have been | ooking around, and | have not found
13 anything. Section 722: | think your position is that if

14 the request for indemification was within the scope of

15 Section 722 or 723 of the Not-For-Profit Corporation Act, if
16 it was, then the byl aw does provide i ndemification for

17 that. In other words, if the director was a party to a

18 civil or crimnal proceeding, | think your papers say that
19 the bylaws do incorporate 722 and 723, right?
20 MS. ElI SENBERG ~ Absol utely, your Honor. The
21 argument is that 722 and 723 do not apply because M. North
22 does not neet a whol e host of requirenents he would have to
23 neet for those sections to apply, which he concedes.
24 THE COURT: | aminterested in what "proceedi ng"
25 nmeans, and whet her, for exanple, a Congressional
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investigation could -- interestingly, Delaware |aw includes
the word "investigative" in that simlar kind of
paragraph -- but is there any law that you're aware of that

woul d say one way or the other whether an investigation can
be a proceedi ng?

MS. ElI SENBERG ~ Your Honor, | haven't found a case
that interprets the New York statute and says "proceeding"
does not equal a Congressional request for information,
however, it is plainly clear fromthe rest of Article VII
whi ch tal ks about if there is a statutory right or if
sonebody is given indemification because the board
authorized it, and they later have to pay it back because
they were found to have been, you know, acting in bad faith
or otherwise, it's clear that the words "action" or
"proceeding" refers to sonmething other than the
Congressional request that M. North received here.

In fact, he waived that argument. He concedes in
his opposition that he is not seeking indemification
pursuant to the statute, and he doesn't --

THE COURT: Well, indirectly, right, because your
position is that the bylaw essentially incorporates what
woul d be permitted under 722. So if it's covered by 722,
it's covered by the bylaw. W just agreed on that a few
m nut es ago.

MS. ElI SENBERG  Yes, but he says very clearly in
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his opposition that he is not seeking i ndemification under
Section 722 or 723. In fact, he says that whol e argunent
that the NRA put together saying those sections don't apply,
t hat doesn't even matter because we are not arguing that we
have a right under 722 or 723. They concede that very
clearly.

THE COURT: Okay. Al right.

Anyt hi ng el se?

MS. ElI SENBERG  Thank you, your Honor

THE COURT: You will have a chance to talk again
in the unlikely event that they say sonething you disagree
W th.

M5. ElI SENBERG  Thank you.

MR. ZOLAN. Good norning, again, your Honor.

Al exander Zolan for Col. North.

THE COURT: Good norning.

MR, ZOLAN: So pending is the NRA's notion to
dismss Col. North's counterclaim They also seek to
dism ss his defenses, and they seek a decl aratory judgnent.
The Court should deny all of that relief and allow this case
to proceed to discovery.

Col. North urges the Court to apply the fair, the
pl ain meaning of the NRA bylaws. The bylaws clearly state
that New York statutory lawis not the only source of

i ndemni fication and advancenent rights for NRA directors,
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1 and that NRA directors shall be entitled to such
2 i ndemni fication and advancenent rights unless and only
3 unl ess they are prohibited by New York |aw.
4 That plain reading of the byl aws does show an
5 affirmative grant of indemification and advancenment, and to
6 the extent that the NRA has managed to carry its burden of
7 show ng anot her col orabl e neaning or reading of the NRA
8 byl aws, the notion should still be dism ssed, and the case
9 shoul d go to discovery regardi ng the neaning of the byl aws.
10 THE COURT: It's interesting. One of the things I
11 read is that that sentence that you just read or the first
12 sentence of the indemification paragraph up until the words
13 "may be entitled" is essentially taken verbatimfrom Section
14 721 of the statute, and I don't know that | have ever heard
15 people or | don't know that | have seen an argunent that 721
16 creates its own right.
17 So the words that, just to take the other side's
18 argunment for themfor a second, that you're |eaving out, |
19 think, are the words "may be entitled,” and the question
20 then is, you know, why doesn't that mean that they have to
21 have an entitlement under sone other provision, and if this
22 provi sion was neant to do what you say it is, shouldn't it
23 say "entitled hereunder"” or something like that? It just
24 says "may be entitled."
25 | think in 721 you are referencing entitled from
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1 sonet hing el se because -- | will stop the nonologue in a

2 second -- but in 721 right after the words "may be

3 entitled," again, all the | anguage before it is pretty nuch
4 the sane as your bylaw, it says, "...may be entitled,

5 whet her contained in the Certificate of Incorporation or the
6 byl aws or when authorized by such Certificate of

7 I ncorporation or bylaws, a resolution of nmenbers, or

8 resolution of directors, or an agreenent providing for

9 i ndemmi fication."

10 So when | read 721, which, again, is al nost

11 verbatim the sane, that seens to suggest that the

12 entitlement has to cone from sonething el se.

13 MR- ZOLAN:  Your Honor, the reason the statute is
14 phrased that way, | think, is because the statute is saying
15 that here are the bases under which the statute understands
16 t hat New York |aw can or the statute understands that

17 corporations, not-for-profit corporations, can authorize

18 I ndemmi fi cation and advancenent.

19 One of those that you just read in the statute is
20 t hrough the bylaws. The byl aw provision, the NRA s byl aws,
21 is, I think, clear that the word "such,"” right after the
22 comma, is referring back, it is referring back to the
23 section of the bylaw before the comma, but it is referring
24 back to the other, the other rights to which a director
25 seeki ng indemification and advancenent may be entitl ed.
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1 THE COURT: It's a circle, right, because, again,
2 t hat sentence, which cones right out of 721, you're now

3 sayi ng because that sentence is in the bylaws, that the

4 byl aws provides the right, but | think that's a circle.

5 MR. ZOLAN: Respectfully, your Honor, | disagree.
6 | think that the bylaws are recognizing that, and we don't
7 know t he context in which the bylaws were passed. One of

8 reasons why we may need di scovery on the neaning of the

9 byl aws i s because we need to understand the meaning of the
10 byl aws when they were passed, what their intent was, how
11 t hey woul d have been appli ed.

12 But the bylaws, | wager to guess, when they were
13 passed, they were passed agai nst the backdrop where New York
14 | aws did not allow corporations or not-for-profit

15 corporations to provide for indemification in circunmstances
16 where New York statutory law did not allow for it because
17 think at least in the '60s it was the case that New York,
18 the New York statute said it was the exclusive source of

19 i ndemmi fication. So what --

20 THE COURT: Wait a mnute.

21 You think that randomy they came up with the

22 words that are exactly the sane as 721, but sonmehow 721

23 didn't exist at that time?

24 MR ZOLAN. No, your Honor. | think that when
25 t hose words are used, those words are used to say that the
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1 right to indemification and advancenent in New York lawis
2 not the exclusive source of rights for NRA directors.
3 That's what the first -- that is what the first clause, the
4 portion of the bylaw before the comma neans. It nmeans New
5 York is not the only source of these rights. And right
6 after the comma it says, "...and such indemification
7 rights, that NRA directors are -- shall be entitled to such
8 i ndemni fication and advancenent rights."
9 | think, your Honor, that the context in which
10 this dispute arises is inportant because | think it shows
11 the reason why the NRA in this case is urging a narrower
12 interpretation of its bylaws than was the understanding of
13 t he board nenbers, including Col. North, when they were
14 serving on the NRA board.
15 W describe the context in our papers, but just
16 briefly, Col. North had been on the board for 20 years. He
17 was recruited by the executive vice president of the NRA
18 Wayne LaPierre, to be the president whichis, it's a board
19 position that doesn't have any real power in practice.
20 Col. North learned shortly after he assuned the
21 presi dency in Septenber 2018 of potential financial
22 m sconduct going on at the NRA including $2 mllion of |egal
23 fees billed per nonth by the Brewer firm and persona
24 expenses for M. LaPierre.
25 So what did Col. North do? He started asking
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1 guestions. He thought that he was, he was doing his duty as
2 the president and a director to raise questions internally.
3 He sought an independent audit. He wote nenoranda raising
4 his concerns. He wote a nmenoranda to the NRA's general

5 counsel, to the chair of the Audit Commttee, to the NRA s

6 Executive Committee, and he forned this Crisis Managenent

7 Commi ttee.

8 What was M. LaPierre's and the NRA' s response?

9 M. LaPierre told M. North to "stay in his lane." Then he
10 is engaged in this pattern of retaliatory conduct agai nst

11 Col. North. He prevented Col. North from being renomn nated
12 as President. He disbanded the Crisis Managenent Conmittee.
13 He made up a story of a coup, and he spread that runor

14 around to the other 70-odd nenbers of the board of the NRA
15 And then Brewer and M. LaPierre tried to force Col. North
16 fromthe NRA board, and they denied Col. North's request for
17 indemmi fication. Then instead of just denying the request
18 for indemification, they sued Col. North in this case.

19 This is all part of a pattern of retaliatory
20 conduct including the interpretation of the byl aws.
21 THE COURT: |s there any law, not that | have seen
22 any, that says that if the director, | wouldn't say
23 whi st | ebl ower, but if the director is taking action to
24 correct what he sees as corporate m sconduct, that putting
25 aside the nmerits of all of that, that the indemification
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1 rights should be different for a director in those
2 ci rcunst ances from anot her director who is sued for
3 something else? In other words, is there sone policy reason
4 why the corporation has to indemify the director who is
5 seeking to -- a director who is seeking to uncover m sdeeds?
6 MR ZOLAN. |I'mnot aware of any, your Honor, but
7 | think that's not -- it's sort of besides the point because
8 what they are doing --
9 THE COURT: You were bringing up all the
10 background facts.
11 MR ZOLAN: This is why, it's because what the NRA
12 is doing is they are treating Col. North differently because
13 it was the understanding of the Board of Directors that they
14 were entitled to indemification and advancenent under the
15 byl aws of the NRA
16 Part of the way we know that was the understanding
17 of the directors other than Col. North saying so is that the
18 resolution that the NRA just passed was done because the NRA
19 directors had reached out to their board counsel asking
20 guestions about what's going on with this Col. North
21 lawsuit? Wiy aren't we entitled to indemification? W
22 t hought we were.
23 I n the communication that the board counsel sent
24 to the directors of the NRA he said sone of you have been
25 reaching out for, for understanding about the position. The
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1 board counsel refers specifically inthis e-nmail to this

2 case, and the position taken by the NRA in this case, and he
3 echoes the position the NRAis taking in this case. And

4 t hen, as counsel for the NRA said, he summarizes the new

5 resolution that's passed.

6 So what did that new resolution reveal? It

7 reveal ed that before this lawsuit the NRA had an

8 understanding of its bylaws that it comunicated to its

9 directors. |Its directors were under the understanding that
10 t he byl aws provided i ndemmification and advancenent

11 i ncl udi ng when they were wi tnesses in investigations

12 pursuant to subpoenas.

13 Then Col. North gets involved, and the NRA wants
14 to retaliate against Col. North, and it has this narrower

15 meaning that it's advancing in this case. Then other board
16 menbers say, wait a mnute, that wasn't our understanding,
17 and the NRA reverses course, passes a resolution that allows
18 for indemification including as a witness in investigation,
19 and it sinmply reveals that the NRA is now back to

20 interpreting the bylaws the way it existed with the

21 under st andi ng - -

22 THE COURT: The NRA's position, M. Eisenberg read
23 it to me, sinply says that the managenent has the discretion
24 todo it. So | guess to some extent the board can del egate
25 it to managenent, but it doesn't sound |like it was conveying
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1 aright. It says, you can seek it, and managenent can

2 decide to give it to you or not. It's not really conveying
3 aright, at least as | heard it.

4 Did you hear it differently?

5 MR ZOLAN: | have a copy, like Ms. Eisenberg did,
6 and | am happy to show it to your Honor. It authorizes --

7 it says that, "The board believes that indemification of

8 | egal expenses for directors, officers and enpl oyees nmay be
9 advi sabl e subject to the sound discretion of senior

10 managenment." And then it says that it resolves that the NRA
11 can in its discretion authorize the paynment to i ndemify.

12 Now the NRA can't -- the board, the executives at
13 t he NRA cannot have passed a resolution that said we

14 authorize indemification in all cases because that would
15 have provided indemification for Col. North here. As |'ve
16 said, the context in which this arises is trying to

17 retaliate against Col. North for fulfilling his fiduciary
18 duties as a director and as president.

19 But what the new resolution does show is that
20 t here was an understanding of the board before. Wen the
21 board conpl ai ned about it, the board passed a resol ution
22 that provided for indemification in these specific
23 ci rcumstances in which Col. North is seeking
24 i ndemni fication, acting as a wtness arising out of
25 investigations that arise directly fromthese --
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1 THE COURT: Let nme get to that in a second.
2 Does the resolution describe that it would apply
3 to things like that? How does it describe it?
4 MR ZOLAN: It says, "The NRA currently confronts
5 mul ti pl e government investigations and |awsuits wherein the
6 board believes that indemification of |egal expenses for
7 directors, officers and enpl oyees may be advisable."
8 | think that the lawsuit in which the NRA is
9 i nvol ved in, one of themis against Ackerman McQueen, which
10 is one of the subpoenas that Col. North received and is
11 seeking indemification for, the investigation, one of them
12 is fromthe Senate Finance Commttee, that's the inquiry
13 that Col. North received, and there is also the New York
14 Attorney Ceneral investigating the NRA, Col. North was
15 subpoenaed in that case, as well, in that investigation, as
16 wel | .
17 THE COURT: Look, it's possible they are trying to
18 thread a needle to indicate that sone of you m ght be
19 indemmified even if Col. North isn't.
20 MR ZOLAN. That's the problem
21 THE COURT: That's why | was asking the policy
22 questi on because nothing that you' ve read, | think, would
23 convey an enforceable right. It says that managenent has
24 the discretion to permt it in a given case which suggests
25 t hey have the discretion not to give it in a given case,
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1 right?
2 MR ZOLAN. | agree with you that that is how the
3 byl aw or the new resolution reads. |'mnot sure howthat's
4 consistent with the byl aw which says that directors shall be
5 entitled to indemification immediately and to the fullest
6 extent. There is nothing about executive nanagenent
7 di scretion there.
8 THE COURT: |'m not sure about that because
9 t hi nk what the conbination of the bylaw and 721 say is that
10 if there's a resolution of the board or an agreement or
11 what ever, then the corporation can indemify, and it sounds
12 like what they did is create a resolution so that going
13 forward it just makes it clear that the managenent has
14 authority, notwithstanding, | think they argue, the bylaw to
15 extend the scope of indemification to directors on an ad
16 hoc basis.
17 So | think you still have to have an argunent
18 under the text of the byl aw because the subsequent
19 resolution is different. That's a different source, right?
20 MR ZOLAN. | whol eheartedly agree, and Col. North
21 is entitled to indemification under the bylaw itself.
22 THE COURT: Right.
23 You woul d agree -- let's assume the resolution had
24 been passed in January, and Col. North sent the letter, the
25 sane one, that that resolution by itself wouldn't be enough
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1 to come to Court and mandate that they indemify him do you
2 t hi nk?

3 MR ZOLAN: | amnot sure. | think that's one of
4 t he reasons why we need discovery into, for exanple, the

5 resol ution that was passed, and the --

6 THE COURT: | am supposed to be | ooking at the

7 pl ai n | anguage of things unless you say that there is

8 sonething in there that's anmbiguous. | didn't hear anything
9 in the resolution that's anbiguous, it says discretion.

10 MR, ZOLAN: Can | point one thing out, your Honor?
11 "It is resolved that the NRA is hereby authorized
12 to indemify | egal expenses for directors, officers and

13 enpl oyees subject to the recusal of interested individuals
14 from any deci si on-maki ng process concerni ng whether or to

15 what extent indemification or advancenment will be

16 provided." | don't know whether in a hypothetical world if
17 Col. North sought indemification pursuant to this

18 resol uti on who those interested individuals mght be.

19 THE COURT: | think it means that he wouldn't be
20 able to participate.
21 MR ZOLAN. | think it would nean that the people
22 who are interested in retaliating against Col. North would
23 not be able to participate in the decision about whether or
24 not to give himindemification.
25 THE COURT: Okay. |In any event, the text of it --
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1 | only get to | ook at parol evidence, right.
2 Indemmi fication is a matter of contract. | only get to |ook
3 at parol evidence, the | aw goes back centuries, if you can
4 show me that it's anbiguous or that it's plainly in your
5 favor.
6 So | don't see that |anguage being plainly in your
7 favor. It's not clear why it's anmbiguous. It says in the
8 managenent's discretion, and, A the resolution didn't exist
9 until after this case, and, B, they can exercise discretion.
10 Do you think I'menpowered to overturn that
11 di scretion?
12 MR ZOLAN. | think that Col. North m ght have a
13 claimthat exists under that resolution. That's not the
14 basi s under which Col. North is seeking indemification
15 here. Col. North's position is that the bylaws are clear on
16 their face, unanbiguous; they provide affirmative
17 i ndemmi fi cation and advancenent.
18 So the reason | brought up the resolution is not
19 to show that he's entitled to indemification and
20 advancenent under the plain nmeaning of the resolution. |
21 brought it up to showthat the NRAis trying to, as your
22 Honor said, thread the needl e here where there was an
23 under standing of the bylaws Prior to this lawsuit. Then
24 they retaliated against Col. North by filing the lawsuit,
25 urging the narrower neaning of the bylaws, and then has
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1 tried to thread the needle to quiet the other board nenbers
2 who were asked questions about indemification, and stil

3 carve out Col. North. They can't do that because the byl aws
4 requi re i ndemification.

5 THE COURT: Now, you know, and | have seen, there
6 are lots of corporate bylaws or resolutions that are nuch

7 nore expansive than this and nore specific, and they use

8 nore active verbs |ike "you are hereby indemified" for the
9 following things, and often tinmes they include things |ike
10 i nvestigations, but you don't have that kind of affirmative
11 right, at least clearly.

12 One of the argunents they make, which | want to
13 get your reaction to, I was wondering about it nyself, is
14 what's the limt? R ght now!l think the way | read your

15 argunent is, you know, certainly it can be nore than what

16 the statute provides, | think everybody -- it could be nore,
17 and that it can't go beyond what the statute prohibits. So
18 | think the way | read it is that once you nake a witten
19 request, you're entitled to indemification of anything
20 without Iimt other than if it's illegal
21 What's the limt there?
22 They say, well, if you're involved in sonme tort
23 case, a slip and fall, there's nothing in your argunment that
24 woul d prevent a director fromwiting to the NRA saying,
25 |"ve been sued, it's not illegal for you to do it, please
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1 i ndemi fy me.
2 What's your limt?
3 MR ZOLAN: Sure. | think the NRA said it has two
4 arguments, one is about the word "such," and one is about
5 this limting principle, and nost of its reply brief was
6 spent arguing about the limting principle.
7 | confess, | don't really see that there because
8 you have got to |ook at the provision in context. [It's an
9 indemmi fication of directors provision of bylaws for a
10 not-for-profit corporation. O course it only applies to a
11 director's conduct that arises out of the director's role as
12 the director of a not-for-profit corporation. That's what
13 director indemification is in this context.
14 THE COURT: It's anything -- so it would be
15 anything that relates in any way to the role of a director,
16 and one can imagine lots of far afield things that m ght
17 come under that.
18 You're saying that this little paragraph goes to
19 the farthest reach of New York law, and all you have to do
20 is ask, and then you're entitled to it; is that basically
21 it?
22 MR ZOLAN. That is the incentive for serving as a
23 director on the board of many, many conpani es including the
24 NRA, is that you know that as part of your service on the
25 board, you will be indemified for any conduct that arises
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1 out of your service as a director of the NRA

2 THE COURT: Have you seen in your travels other

3 ki nds of indemification agreements that are broader than

4 this? They don't read this way. |If you look in the cases,
5 and you | ook for exanples, they are nuch nore affirmative in
6 terms of "you are hereby granted indemification if."

7 | think you could say you may be reading Section

8 721 of the Act which is defined sinply as making it clear

9 that the statute is not exclusive as providing a right, and
10 | don't know that | have ever seen 721 interpreted that way.
11 MR ZOLAN. Well, | think there were two questions
12 there. One, this is a very broad and sinple byl aw

13 provision. | have seen nore specific byl aw provisions.

14 It's hard to say | have ever seen one that is nore

15 affirmative. This one says that directors shall be entitled
16 to such indemification inmmediately and to the fullest

17 extent unless and only unless prohibited by New York |aw

18 As to the second, Col. North's argunent is not

19 that 721 is creating this right somehow. This right was

20 created in the NRA bylaws to provide indemification for NRA
21 directors.

22 THE COURT: \What does the word "such," the phrase
23 "such indemification" mean to you? It has to refer to the
24 first sentence.

25 MR ZOLAN. It refers to the language, and this is

26
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1 what we chart out in pages five and six of our brief, that
2 "such" refers to the other rights to which a director
3 seeki ng indemification or advancenent of expenses may be
4 entitled.
5 THE COURT: How do you figure out what that is?
6 Again, "may be entitled,"” that same word, that
7 sane phrase, "may be entitled,” is in the statute, and it
8 references that entitlenment as comng from other corporate
9 docunents or agreements. It's not --
10 MR ZOLAN. I ncluding the byl aws.
11 THE COURT: Right, but your reading would nmean
12 that 721, which is the sanme | anguage, by itself says that
13 all, all directors are entitled to the full extent of New
14 York | aw.
15 MR ZOLAN: | disagree with that.
16 THE COURT: It's the same word.
17 MR ZOLAN. But 721, as your Honor's pointed out,
18 is much nore specific. It delineates the various ways in
19 whi ch under New York |aw directors may receive
20 i ndemni fication and advancenent rights. One of those is the
21 byl aws, and here in the NRA's byl aw they say directors shal
22 be entitled to such indemification.
23 | understand your Honor's point. | think the NRA
24 is looking at this circularly, and if there is a dispute, if
25 there is a col orable argunment on both sides, that
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1 underscores the reason why we need to go into discovery in
2 this case in the usual course to find out what the nmeaning
3 of these bylaws was, is, and howit's applied.
4 THE COURT: Okay.
5 Anyt hi ng el se?
6 MR. ZOLAN. | think unless your Honor has any
7 ot her questions, | don't have anything el se.
8 Maybe one poi nt about the affidavits.
9 THE COURT: |'ve never had anybody, when | say
10 “anything el se," alnost always there is sonething.
11 MR, ZOLAN: Usually | have three things, but the
12 one thing | will say about the affidavits, | don't really
13 under stand the purpose of the affidavits on a notion to
14 dismss. | think that they are rel evant, that we should
15 absolutely be able to cross-exam ne the affiants regarding
16 them and | don't think the Court needs to credit them
17 | don't think I amtelling the Court anything he
18 doesn't already know.
19 Thank you
20 THE COURT: Ms. Eisenberg.
21 MS. ElI SENBERG  Thank you, your Honor
22 | think it's telling that opposing counsel has
23 multiple tinmes msquoted the bylaws provision. Opposing
24 counsel did so in the original counterclaimthat was filed
25 omtting the word "such,” and today M. Zolan nultiple tines
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1 said that the bylaws says that "directors shall be entitled
2 to indemification" is a phrase that's present in the byl aws
3 provi sion. There is no such phrase. It only says "shall be
4 entitled to such indemification" which refers back to

5 cl ause one.

6 In fact, in discussing the recent board

7 resol uti on, again, opposing counsel has m squoted the

8 | anguage. |'m happy to offer the | anguage of that

9 resol ution as an exhibit. However, because opposing counse
10 has conceded that M. North is not seeking indemification
11 pursuant to the recent board resolution, | don't think it's
12 necessary, but if it's helpful to the Court to have the ful
13 | anguage in front of it, particularly because it's m squoted
14 by opposing counsel, I'mhappy to offer that for the Court.
15 THE COURT: It's not in the record.

16 Is it the sane |anguage that's in the Audit

17 Commttee e-mil ?

18 M5. ElI SENBERG  No, your Honor, it's not. It

19 specifically says, "Resolved that the NRA, where nmanagenent
20 in the exercise of its sound discretion deens it
21 appropriate, is hereby authorized to indemify and where
22 appropriate advance | egal expenses for directors, officers
23 and enpl oyees of the NRA subject to, one, all applicable
24 statutory requirenents, two, the recusal of interested
25 i ndi viduals fromany deci si on-nmaki ng process concerning

29
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1 whet her or to what extent indemnification or advancenent
2 w Il be provided, and, three, the contract approval and
3 signature requirenents set forth in the NRA purchasing
4 policy, and be it further resolved that this authorization
5 w |l be reassessed and if appropriate renewed by the board
6 at its April 2020 neeting."
7 Your Honor, | think what's also telling is that
8 M. North's counsel wanted to talk a | ot about issues
9 relating to good faith. Al though they are not before the
10 Court, | nust respond.
11 If we are to have a trial about good faith,
12 respectfully, the evidence will show that M. North was not
13 a whistleblower. M. North was acting to deflect scrutiny
14 fromhis owm m sconduct. The evidence wll show that the
15 NRA for days, weeks, and nonths asked M. North to disclose
16 the details of his lucrative contract with Ackerman M Queen,
17 and that throughout those days, weeks, and nonths M. North
18 refused to do so, and only when scrutinized, and only when
19 pressured, he came up with this idea to go after the person
20 who scrutinized his actions, and that's M. LaPierre.
21 M. Zolan also said that Ackerman is invol ved.
22 What the evidence will show is that Ackerman had been
23 suspected of overcharging the NRA, and it was because of
24 this serious concern that the NRA sued Ackerman, and that
25 confronted with that litigation, Ackerman joined forces wth
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1 M. North, and they plotted to extort M. LaPierre, and say
2 to him well, if youretire, and | remain president, then |
3 won't rel ease these nade-up all egations.

4 So if M. Zolan wants to tal k about good faith,

5 and evi dence about the merits of good faith, | respectfully
6 submt that the evidence will show that nothing that

7 M. Zolan alleged is true.

8 Bottom Iline, your Honor: M. North concedes and
9 states several tines that Section 4 is unanbiguous. Plain
10 and sinple, there is no need for discovery. He has not

11 asserted a right pursuant to which he is entitled to

12 i ndemi fi cati on.

13 THE COURT: Thank you.

14 Anyt hing further?

15 MR, ZOLAN:  Your Honor, | think that it's clear
16 that there are factual disputes between the parties.

17 | was trying to give your Honor the context

18 because | think it hel ps show the notivation for why the
19 NRA's reading its bylaw provision narromy in this case.

20 | don't want to get into a dispute about who is
21 right and who is wong. W think we are right, and | don't
22 think they are right.

23 You know, one salient fact is that for everything
24 t hat counsel for the NRA just said, M. LaPierre knew all
25 the details about Col. North's contract with Ackernan

31
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1 McQueen. He hel ped negotiate the contract. He was
2 invol ved. He knew the particulars of it at the tinme it was
3 negotiated. So the allegation that Col. North somehow was
4 hi di ng those facts fromthe NRA, again, once this case
5 appropriately goes into discovery and good faith, that
6 entire issue, we will be proven right about that.
7 THE COURT: | think the lurid details going back
8 and forth don't strike ne as relevant. This is, frankly, a
9 somewhat dry |egal dispute about what this paragraph neans,
10 and it's just about who pays legal fees. So that's what |
11 was getting at a little earlier.
12 Indemmification is a contract matter. You can
13 argue that as a policy matter legislators m ght say you have
14 to indemify sonmebody when they are making allegations |ike
15 you have.
16 Anyway, | think the back and forth on what lead to
17 this schismis -- | have not heard anything that suggests to
18 me that that's relevant to the question in front of ne which
19 is alittle nore pedestrian than that.
20 If there is nothing further, I wll take 15
21 mnutes to see if | have any other questions, to consult
22 with the brain trust over here (indicating), and cone out,
23 and see if there is anything further.
24 MR. ZOLAN. Thank you, your Honor
25 THE COURT: | will see you at 11:00.
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1 (A recess was taken.)
2 (After the recess the follow ng occurred:)
3 THE COURT: Thank you counsel .
4 The argunents and briefs were extrenely hel pful
5 and | amready to render a decision.
6 |*"mgoing to sumarize nmy reasoning in sone
7 detail, but so as not to bury the | ede, here's the bottom
8 line: The NRA's notion to dismss Col. North's claimfor
9 i ndemmi fication of his legal fees is granted.
10 | ndemmi fication of corporate directors for |ega
11 expenses generally is a matter of contract. New York |aw
12 mandat es i ndemnification only in narrow circunstances which
13 are not applicable here, otherwise, it gives corporations
14 flexibility to deci de whether to provide for indemification
15 inits corporate docunments or agreenents subject to a few
16 exceptions. In a nutshell, fromthe facts here, the NRA
17 could agree to pay Col. North's legal fees for his role as a
18 witness in two lawsuits and a Senate investigation, but it's
19 not required to.
20 The, and we've been calling them lurid facts
21 underlying the dispute between Col. North and M. LaPierre
22 or anyone el se, and whether Col. North is being singled out
23 fromother directors with respect to indemification is not
24 relevant to what's in front of nme, which, again, is to
25 construe the text of the bylaws as to who pays | egal fees.
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1 Those facts could sone day be relevant in a dispute between
2 the parties on other grounds including fiduciary duties, as
3 to what a conpany should do when a director reports what he
4 asserts to be corporate m sconduct, but that's not what we
5 are dealing with here.
6 In the end, this is a straightforward case. The
7 parties don't agree on nuch, but they do agree that it al
8 cones down to the neaning of the 93 word sentence contai ned
9 in the NRA's corporate bylaws. It's a conplicated sentence,
10 and | guess no sentence should be 93 words |ong, but once
11 you wade through it the neaning is clear
12 | think it's telling that for the nost part the
13 byl aw tracks the provisions of Section 721 of the New York
14 Not - For-Profit Corporation Law. The first portion of the
15 sentence is taken al nost verbatimfromthe statute.
16 Basically it says that in addition to whatever specific
17 indemmi fication rights that a director has under the next
18 two sections, 722 and 723, which don't apply here, the
19 director "may be entitled" to nore indemification rights if
20 they are granted in the conpany's bylaws, Certificate of
21 I ncorporation, or by an agreenent.
22 Most inportantly, Section 721 does not create
23 i ndemmi fication rights and neither does the NRA bylaw, it
24 just says that the specific indemification provisions
25 described in the statute are not exclusive. In fact, that's
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1 the title of 721. The title is "Nonexclusivity of Statutory
2 Provi sions for Indemification of Directors and Officers,”

3 and that's exactly what it's about. A conpany can give its
4 directors nore rights than the statute does, and many

5 conpani es do, but it doesn't have to.

6 The next part of the NRA bylaw after the part

7 that's taken verbatimfromthe statute is about process. It
8 says that each director is entitled to "such”

9 indemification, and that is, it seens clear to ne, whatever
10 is provided under New York statute plus whatever the NRA

11 resol utions and agreenents give hi mabove and beyond that.
12 And it is inmplenented by naking a witten request to the

13 conpany. Once the request is nmade, the bylaw says the

14 director is entitled to be conpensated i medi ately.

15 Col. North's argument is that once he nmakes a

16 witten request under the bylaw provision, the NRA was

17 required to imediately indemmify himfor all |egal expenses
18 relating to his role as a director or officer regardless of
19 the circunstances as |long as an indemification wouldn't
20 violate the law, but the bylaw, frankly, doesn't say that,
21 it just provides the procedure for requesting, receiving
22 indemification that is provided by the statute and by
23 what ever other rights, and the |anguage is to which the
24 director "may be entitled" that are provided and granted by
25 the NRA itself. Col. North's reading would require
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1 sonething close to a blank check, and that's just not what
2 t he byl aw says.
3 Finally, the bylaw returns to the structure of
4 721. It says that the director can't be indemified if
5 doing so would be prohibited by New York [aw. To that
6 extent, one mght say it's superfluous, but it essentially
7 means that a director can't be indemified is he or she is
8 found to have acted in bad faith or gained sone profit or
9 financi al advantage to which he or she was not entitled.
10 Again, that part of the sentence does not create any new
11 rights.
12 So in conbination the bylaw gives the NRA
13 flexibility to provide indemification to the farthest
14 reaches of what New York |law allows. It does not, however,
15 require the NRA to do so.
16 Fromthere the result is pretty clear. Col. North
17 doesn't cite to any other NRA docunents that could
18 conceivably be read as giving himnore rights to an
19 i ndemni fication than are described specifically in Sections
20 722 and 723 of the New York Not-For-Profit Corporation Law.
21 So the question is whether what Col. North is
22 seeking comes within the scope of those two sections, and
23 the parties seemto agree that it does not. Section 722
24 focuses on situations where the director or officer is
25 threatened to be nade a "party” in a civil or crimna
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1 action or proceedi ng other than one brought by the conpany
2 itself seeking judgnment in its favor. Section 723 involves
3 situations where the director actually prevails in a
4 litigation in which he or she is a party.
5 Here there is no question that Col. North is not a
6 party to any action or proceeding other than this one which
7 is brought by the NRAitself. He is sinply a witness in two
8 | awsui ts against the Ackerman firm and he obviously has not
9 won any litigation with the NRA, at |east not yet.
10 New York | aw al so provides that a director cannot
11 recover what are called "fees on fees" meaning that Col
12 North cannot recover his fees in this case which is sinply
13 to determ ne whether he is entitled to fees. Again, the NRA
14 coul d decide to indemify directors for this kind of thing,
15 and sonme do by agreenent or otherw se, but it has not done
16 so, at least with respect to Col. North.
17 Finally, I don't think the recent board resol ution
18 is relevant. It sinmply conveys discretion for managenent to
19 confer the indemification on a case-by-case basis. It does
20 not create an enforceable right that triggers the NRA
21 bylaws. As | said before, there can be a dispute down the
22 road as to whether treating Col. North differently in view
23 of allegations he is raising creates sonme other cause of
24 action, whatever else that mght be, but it's not -- that
25 does not trigger the rather dry provisions of the byl aw
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1 about indemification.
2 Accordingly, ny order is that Col. North's first
3 three requests for declaratory relief, that is, for
4 i ndemmi fication of the legal fees in this case, and for
5 being a witness in the Ackerman cases and a Senate
6 proceeding are dism ssed on the nerits and with prejudice.
7 Col. North's fourth claimfor relief which seeks a
8 declaration with respect to unidentified future matters is
9 di sm ssed wi thout prejudice because it is not ripe.
10 The right to indemification will depend on the
11 nature of the specific action or proceeding. If Col. North
12 is a party to an action or proceeding within the scope of
13 Section 722 or 723 or any other grounds that would trigger
14 indemification, then there mght be a different result.
15 Under New York |aw the dismssal of Col. North's
16 claimfor declaratory relief entitles the NRAto a
17 declaration in its favor which will be spelled out in a
18 witten order.
19 Gven that there is some overlap between the
20 various categories of relief in terns of them being existing
21 or future, the Court would ask the parties to submt within
22 one week a proposed order for review consistent with this
23 opi nion, and by that | nmean a portion that sets forth the
24 declaratory relief granted to the NRA as sort of a
25 reci procal of denying it to Col. North.
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The NRA's notion to dismss Col. North's
affirmati ve defenses is noot because the NRA is obtaining
the declaratory relief it seeks anyway. So to the extent
the NRA's Conpl aint seeks a declaration with respect to
future actions in which Col. North may be involved, again,
it is not ripe. The right to indemification nust be
deci ded on a case-by-case basis.

So that resolves the notion, and | believe based
on the nature of the Conplaint that it should resolve the
case as a whole. Gven that judgment is in the NRA's favor,
it seems to me that, again, there is no reason for further
proceedings in this case unless any of the parties disagree
with that.

M5. ElI SENBERG. No di sagreenent, your Honor.

THE COURT: Say that again.

MS. EI SENBERG  No di sagreenent, your Honor.

MR ZOLAN. No di sagreenent, your Honor.

(Continued on next page for certification.)
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THE COURT: Okay.

Anything further that we need to cover today?

MR. ZOLAN: No, your Honor.

M5. ElI SENBERG. No, your Honor.

THE COURT: Thank you.

-
CERTI FI CATE

I, Terry-Ann Vol berg, C.S.R, an official court reporter of
the State of New York, do hereby certify that the foregoing

is atrue and accurate transcript of ny stenographic notes.

Terry-Ann Vol berg, CSR, CRR
Oficial Court Reporter
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