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PRELIMINARY STATEMENT

Defendants seek an unwarranted and early exit thosncase. As demonstrated below,
Defendants’ motion to dismiss should be deniedsrentirety because Plaintiff National Rifle
Association of America (the “NRA”) presents detdil@legations in its first amended complaint
(“First Amended Complaint” or “FAC”) setting fortl the necessary elements of its claims. The
motion should be denied because it is based onhariacterizations of the allegations in the
NRA’s amended complaint and misstatements of tipicgble legal principles.

.

APPLICABLE LEGAL STANDARDS

A complaint is sufficient if it sets forth “a sii@and plain statement . . . showing that the
plaintiff is entitled to relief* and contains enough well pleaded allegations twi¢ge the claim
across the line from conceivable to plausiBl€The Court must assume all facts pleaded as “true,
viewing them in the light most favorable to theiplif.,” > and “construe the pleadings in their

entirety when assessing their sufficienéy.Based on these established standards, Defendants

motion should be denied.

L Fed. R. Civ. P. 8(a)(2).

2 Bell Atl. Corp. v. Twomb|y550 U.S. 544, 547 (2007Ashcroft v. Igbal556 U.S. 662,
678 (2009).

3| Love Omni, LLC v. Omnitrition Int’l, IncCivil Action No. 3:16-cv-2410-G, 2017 WL
3086035, at *1-2 (N.D. Tex. July 20, 2017).

4 Arbuckle Mountain Ranch of Tex., Inc. v. Chesap&iergy Corp, 810 F.3d 335, 340-
41 (5th Cir. 2016).



Case 3:19-cv-02074-G Document 42 Filed 12/23/19 Page 9 of 32 PagelD 765

FACTUAL BACKGROUND

The NRA filed its First Amended Complaint on OctoB8, 2019, against six Defendants:
its former public relations firm, Ackerman McQuedm;. (“Ackerman”), Ackerman’s subsidiary
Mercury Group, Inc. (“Mercury,” and together witltkerman, “AMc”), and four high-level AMc
executives who actively worked on the NRA accound anteracted with the NRA’s
representatives.In the FAC, the NRA alleges that Defendants eedagver multiple years, in a
pattern of misrepresenting its billing practicesl draudulently overbilling the NRA through
various means in breach of their contractual agidciiary duties.

Defendants also defrauded the NRA into makinginaet investments in NRATV by
presenting misleading viewership data and analypic®ver up that NRATV was an unmitigated
failure.” In addition, Defendants refused to cooperate WithNRA's requests for information,
and, with their back against the wall, participated failed attempt to extort the NRA and Third-
Party Defendant Mr. Wayne LaPierre through AMc spéogee (retired) Colonel Oliver North.

On June 25, 2019, the NRA terminated the parBesvices Agreemerit. AMc thereby
lost its largest client and thus needed to matketfito make up for lost revenu¥sTo leverage
themselves off the strength and recognition ofNIRA’s name for their own benefit and at the

expense of the NRA, Defendants continued to, usgy,cand republish on AMc’s website the

5 FAC 11 3-8 (ECF No. 18).

®1d. at 11 18-19, 76-77, 120-136.
71d. at 7 27-37, 44-46.

81d. at 1 38-42, 47-56, 70-74.
°1d. 1 84.

0d. 7 41.
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NRA’s trademarks, copyrights, and other intellettaad intangible propert}: Defendants
intended to convey the false impression that theANRe leading organization in Second
Amendment advocacy in the country, remained a tthed endorsed the work AMc provided—
in particular NRATV??
The NRA commenced this action to be compensatedit$oinjuries and to enjoin
Defendants’ wrongful conduct.
V.

ARGUMENT

A. The NRA Has Stated A Claim For False Association Wer The Lanham Act.

The NRA asserts claims against Defendants for fats®ciation and false endorsement
under the Lanham Act based on Defendants’ unlickasel unauthorized “use” of the “word,
name, [and/or] symbol’—most notably, the registetduited States trademarks “NRA” and
“National Rifle Association”™—on versions of theirelssite, which likely caused confusion,
mistake, and/or deceptidd.In Lexmark the United States Supreme Court recently hel iha
order to determine whether a plaintiff has standmgue under the Lanham Act (or any other
federal statute), courts must apply the “[1] zofdnterest test and [2] proximate-cause
requirement,” which the Court made clear mandatets@onsider all the individualized facts and

circumstances of the particular cad$e.

111d. at 19 84-102. This intellectual property was t¥é¢amaintained, and in the possession
of AMc pursuant to the work for hire provision imet Services Agreementd. at 1 81-82.

121d. at 1 94-101.

1315 U.S.C.§ 1125(a)(1)(A); FAC 11 84-102. AttachsdExhibits 1-3 are true and correct
copies of the registrations for the relevant trage

14 Lexmark Intl, Inc. v. Static Control Componentsg.) 572 U.S. 134, 129-130, n.5
(2014).
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In accordance withexmark the NRA has alleged multiple injuries that faktwithin the
zone-of-interests protected by Lanham Act, the s@@ne of which Defendants do not dispute,
namely reputational harfi. In connection with their proximate-causation e, Defendants
also concede that the NRA's first theory of allegedry—the diminution in the value of the
NRA'’s trademarks and its brand/goodwill, includilikgly lost profits—satisfies the applicable
standard. Thus, the NRA has standing to sue uth@etLanham Act. Defendant flawed legal
theory that the NRA’s claim must be based on aarynjo a “commercial interest” does not
withstand scrutiny.

Defendants also attempt to distort the law govermahse association claims. Pursuant to
the plain language of the Lanham Act, the NRA h&ficsently alleged that the unlicensed and
infringing use of the NRA’s trademarks would liketyause confusion, mistake, or deception
concerning whether the NRA remained a client of AAvid whether the NRA endorses Defendants
and their busines$. As a result, the motion to dismiss the false @ssion claim should be denied
in its entirety.

1. The Lexmark decisiondemonstrates that the NRA is not bound to meet the

zone-of-interests standard for false-advertising _eims, as _proposed by
Defendants

The Lanham Act “creates two distinct bases of ligbi “[1] false association,
§ 1125(a)(1)(A), or endorsement and [2] false atilsiag, § 1125(a)(1)(B)¥ Under the “zone-
of-interest test, the Court must determine whethplaintiff has “allege[d]” an injury within the

class of interests that the Lanham Act protectd, “aro Congress authorized to sue under” the

15 See idat 129-130:; 15 U.S.C. § 1127.
16 Seel5 U.S.C.§ 1125(a)(1)(A); FAC 1 84-93.
7 Lexmark572 U.S. at 122.
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Lanham Act® Applying this test to the injuries presentedhiattcase, theexmarkCourt held
that the plaintiff had sufficiently pled “an injuro commercial interest in sales or business
reputation proximately caused by” the defendaratise advertising?

In Lexmark the Court was addressing a claim for false athredg and not a claim for false
association. As to a false association claim, lteemark Court indicated that “the interests
protected by the Lanham Act” apeoaderthan just the “commercial interests” implicatedfalse
advertising?® The zone-of-interests protected by a false-aationi claim are much broader than
mere injuries to commercial interests.Indeed, courts within this Circuit and elsewhbexe
recognized that under the logic of thexmark decision, false association and trademark
infringement claims under the Lanham Act implicdiferent interests than false-advertising

claims for purposes of the zone-of-interests4est.

181d. at 131-32, 137 (discussing the interests ideutifte protection under § 1127).

191d. at 140.
20 |1d. at 131 (“[A] typical false-advertising case withplicate only the Act's goal of
protecting persons engaged in commerce . . . dgamf®ir competition,” an interest that

“concerned . . . injuries to business reputatioth resent and future sales”) (emphasis added). In
sharp contrast, in assessing the interests protemterall, the Court noted thambst of the
enumerated purposes [of the statute] are relevantalse association casésld. (emphasis
added).

21 See e.g.Red River Bancshares, Inc. v. Red River Eniwil Action No. 17-1370,
2019 WL 4727857, at *5 (W.D. La. Sept. 26, 2019)4¢ association claims “implicate other
Lanham Act interests different from those releuarfalse advertising claims such that the manner
in which Lexmark’sanalysis applies will differ as well’Reynolds Cons. Prods., Inc. v. Handi-
Foil Corp., No. 1:13-cv-214, 2014 WL 3615853, at *2 (E.D. Valy 18, 2014) (rejecting “attempt
to broaden” the preciseexmark holding, “which applies specifically to standing false
advertising claims[,]” to claim for trade dressrinfement);Welk Resort Grp. Inc. v. Reed Hein
& Assoc., LLCCase No: 3717-cv-014999-L-AGS, 2019 WL 124244616 (S.D. Cal. Mar. 18,
2019) (unlike a false-advertising claim, “[s]tanglifor the false association prong of the Lanham
Act does not require a showing of competitive igjuKcitation omitted).

22 See id. Dial One, Inc v. Bellsouth Telecoms, |01 F.3d 603, 609 (5th Cir. 2005)
(“The limits to [the district court’s authority iawarding damages in a trademark infringement
case] are, primarily, two: it may not provide fannitive damages and the award must not be

5
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2. The NRA's alleged injuries are subject to the Lanhen Act.

The NRA has stated a claim for false associatiecabse the NRA's allegations
demonstrate that it has sufficiently alleged irgarsubject to the Lanham Act. Section 1127
manifests the Lanham Act’s purpose to “mak[e] awlde the deceptive and misleading use of
marks.Z® The NRA satisfies this standard because the NRferthan sufficiently alleges that
Defendants used the NRA'’s trademarks in a deceptidemisleading manner to create a false
association with and false appearance that the NR#\endorsing Defendarfts Another purpose
of the Lanham Act is “to prevent fraud and deceptio. by the use of reproductions, copies,ar. .
colorable imitations of registered marks. " The NRA'’s allegations satisfy this standard beeau
the NRA alleges that Defendants infringing and tinaxized reproductions and copying of the
“NRA” and “National Rifle Association” trademarkas well graphics incorporating those marks,
amount to false association and endorsement, gahsim to the NRA® The NRA then alleges
that Defendants’ violations of the Lanham Act dirsired value of the NRA’s trademarks and

brand/goodwill, including the likelihood of lostyalty opportunitie€” Notably, multiple courts

inequitable.”);Reynolds2014 WL 3615853, at *2 (rejecting attempt to lde@_exmarkto claim
for trade dress infringement).

2315 U.S.C. § 1127.
24 SeeFAC at 11 85-102; Exhibits A & C thereto at pp-6® 79-80.
215 U.S.C. § 1127.

26 EAC 11 100-101. In addition, Exhibits 1-3 conte@pies of the registrations for the two
relevant marks at issue; the corresponding repdicatof the trademarks contained in graphics on
AMCc’s defunct website are contained in FAC Exhil#it<C at pp. 69-73, 79-80; FAC at 1 85-102

2 FAC 19 100-101See Marathon Mfg. Co. v. Enterlite Prod. Corp67 F.2d 214, 217
(5th Cir. 1985);Dial One of the Mid-South v. BellSouth Telecont,, 1869 F.3d 523 (5th Cir.
2001) (sustaining damages award in connectiontrattemark claim as damages were “premised
on a calculation of lost profits,” “reasoning thlaé Lanham Act gives the district courts gives the
district court broad discretion over the amoundamages”).

6
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in false-association cases have held that thess typinjuries are recoverable in connection with
false-association claims under the LanhamZct.

Defendants erroneously contend that in pleadinglsefassociation claim, the plaintiff
must allege an injury to a “commercial interestast sales or” reputation to satisfy the zone-of-
interests requiremert. Defendants misinterprétexmark As theLexmarkCourt made clear,
each claim brought under the Lanham Act should uigested to an individualized zone-of-
interests analysis focusing on the type of claim,ibjuries alleged, and their degree of relatesines
to the interests protected by the Lanham3cThere is no categorical rule that in each andyeve
case a plaintiff asserting a false-associationntlaiust allege “a commercial injury” to have

standing under the Lanham A¥t.

28 See, e.gSchlotzsky’s Ltd. v. Sterling Publ’g And Nat'l Bist Co., Inc, 520 F.3d 393,
399-401 (5th Cir. 2008) (holding that a distribtddalse association with a supplier can result in
the supplier recovering for injuries to its “goodlivand “brand,” plus the distributor’s ill-gotten
profits”); ADT LLC v. Vivint, Inc.Case No. 17-cv-80432-Middlebrooks, 2017 WL 5648) &2 *4
(S.D. Fla. Aug. 3, 2017) (allowing false-associaticaim alleging injuries of “lost customer
accounts, lost royalties, loss of control over [pheantiff’'s] brand, and damage to [the plaintiff's
good will and reputation”)Welk Resort2019 WL 1242446 at *16 (stating that, unlike bda
advertising claim that requires a showing of “dredaly competitive injury,” a false-association
claim merely “requires [an] allegation of commeldigury based upon the deceptive use of a
trademark or its equivalent’Red River 2019 WL 4727857, at *5 (a false association claim
“implicates other interests such as preventing gomes confusion regarding marks”).

29 SeeMotion { 16.

30 See Lexmarks72 U.S. at 129-132 (analyzing the purposes @ftt, concluding that
“atypical false advertising case will implicate lpnthe Act's goal of protecting unfair
competition,” and reasoning that “[a]lthough unfe@mpetition was a plastic concept at common
law, it was understood to be concerned with ingiteebusiness reputation”) (internal citations and
guotations omitted)see also idat 130 (noting that for some claims “a plaintifi'derests are so
marginally related to or inconsistent with the psgs implicit in the statute that” there is no
standing).

31 Cf. Red River2019 WL 4727857, at *5 (false association casera/alleged injury was
not to a “commercial interest,” but rather an igjuo the interest in “preventing consumer
confusion,” analogizing to the injuries protectgdtiademarks).

7



Case 3:19-cv-02074-G Document 42 Filed 12/23/19 Page 15 of 32 PagelD 771

In Lexmark the Supreme Court recognized that false-assoniataims maybe broader,
than false-advertising claindé. For example, thd.exmark Court stated thatriost of the
enumerated purposes [of the statute] are relevantaise association casgsand in the very next
sentence contrasts that breadth of purpose adainspical false-advertising case [that] will
implicate only the Act’s goal of protecting persoesigaged in commerce . . . against unfair
competition”33

Defendants attempt to create the erroneous impredsiat Lexmark stands for the
proposition that a “commercial interest” arisesyowhen a direct competitor attempts to steal
another direct competitor’s customers through fatbeertising®* This argument must be rejected
because theexmarkCourt stated that, “although diversion of salea tiirect competitor may be
the paradigmatic injury from false advertisingsinot the only cognizable injury® Defendants
cite no authority that a plaintiff asserting a oidor false association lacks standing absentsa fal
advertising dispute. For similar reasonispve Omni, LLC v. Omnitrition Inthas no bearing on
this case because the claim at issue there wa®ofadse advertising, not false associattrirhe
same is true foHarold H. Huggins Realty, Inc. v. FNC, Inanother false-advertising ca¥e.

Even if this Court were to conclude that the NRAsinallege a commercial injury of the
kind suggested by Defendants, the NRA has allegeld an injury because the NRA contends that

the injury and loss of value to its trademarksnbraand goodwill—not to mention lost royalties,

32 exmark 572 U.Sat 131.

331d. (emphasis added)See Red RiveR019 WL 4727857, at *5 (stating thagéxmark
distinguished the two causes of action in termsteirests protected).

34 SeeMotion 1 16, 17.

% Lexmark 572 U.Sat 137.

362017 WL 3086035 (N.D. Tex. July 20, 2017).
37634 F.3d 787 (5th Cir. 2011).
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which in economic substance equates to “lost salegh intellectual property right—qualify as
protectable commercial injuri€®. Notably, the court i\DT relied onLexmarkand determined
hesitation that the plaintiff had “pled an injury & commercial interest in sales and business
reputation” based on allegations of “lost custoa@ounts, lost royalties, loss of control over its
brand, and damage to [the plaintiff's] good willdareputation.®®

Defendants do not challenge the NRA'’s allegationepltational injury, the second type
of injury to commercial interests that qualifiesdenLexmark?® Even though the NRA had no
obligation to meet the commercial interest standtrel above allegations of injury to sales/lost
royalties and to reputation are more than sufficierdo sd'!

In sum, the NRA has alleged cognizable injuriestezl to multiple interests protected
under the Lanham Act and therefore has satisfieditbt standing requirement to assert its false
association and endorsement claims under thatestatu

3. The FAC sufficiently alleges proximate causation.

The NRA has satisfied the proximate-causationirement that the “harm alleged has a
sufficiently close connection to the conduct tharjham Act] prohibits*®® Defendants concede
that the NRA has adequately alleged proximate ¢ewmsbhased on its allegations of injury to the

NRA'’s trademarks, brand, and goodwill, includingtlooyalties and equitable disgorgement of

38 SeeFAC { 100 (alleging that the challenged conduatsed the NRA “to suffer
reputational harm and the loss of goodwill”).

39 ADT,2017 WL 5640725, at *4.

40 FAC 1 100Lexmark 572 U.S. at 137 (“Static Control's alleged ingge—lost sales and
damage to its business reputation—are injuriegdcigely the sorts of commercial interests the
Act protects.”).

1 See supr@ IV.A.1.-2.
42 exmark 572 U.S. at 133.
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the Defendants’ ill-gotten gairté. Because these alleged injuries satisfy the zémeterests and
proximate-causation requirements, the NRA has stgrid assert claims for false association and
endorsement?

Defendants challenge the NRA'’s allegations of tafional injury as “conclusory?® by
ignoring a fundamental rule of pleading: the Cdmmtist consider the complaint in its entirety.”
Based on the applicable legal principles, the NR& imore than sufficiently alleged harm to its
reputation. In particular, the NRA alleges that &M public false association with and its
publication of a false endorsement by the NRA, artipular of NRATV, has damaged its
reputation through being unfairly associated wittfédhdant$! These allegations are more than
sufficient to state a claim, especially since pnoaie causation is typically considered a fact issue
not suited for resolution on the pleadiri8s.

The NRA has alleged reputational harm that falthiw the zone-of-interests protected by
the Lanham Act and more than sufficiently allegledttsuch harm was proximately caused by
Defendants’ wrongful conduéf. Accordingly, the NRA has standing to assertatsd-association

claim for reputations injury under the Lanham Act.

43 FAC 19 86-93, 95, 100-101.

44 See suprg IV.A.1-2.

45 Motion ¥ 15.

46 Funk v. Stryker Corp631 F.3d 777, 783 (5th Cir. 2011).

47 SeeFAC 11 21-46, 47-55, 65-79, 84-90, 95, 100-101;124.

48 See, e.g.James v. Meow Media, Inc300 F.3d 683, 691-92, n.1 (6th Cir. 2002)
(“Proximate cause . . . is a question of fact Far jury.”).

4% The Sports Authority, Inc. v. Prime Hospitality @189 F.3d 955, 964 (2d. Cir. 1996)
(overruling summary judgment decision because atlagfringement could result in confusion,
“with a resulting loss of control by [plaintiff] @r how the public perceives [plaintiff's] storeslan
the services they provide. Such a claim is cogmézabder the Lanham Act.”) (citing 15 U.S.C. §
1125(a)(1)(A));See Lindley v. Puccino’s, In€ivil Action No: 19-11414, 2019 WL 4673173, at

10
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4. The NRA more than sufficiently alleges a likelihoodof confusion based on
Defendants’ unlawful conduct.

Without any supporting authorities, Defendants endtthat a plaintiff alleging a false-
association claim must plead and prove a “falsegdation of origin, false or misleading
description of fact, or false or misleading repréation of fact,” but that is not the laW.
Defendants’ arguments rests upon a manufactured $¢égndard that ignores the language of 15
U.S.C. § 1125(a)(1)(A). Contrary to Defendantstiea 1125(a)(1)(A) provides that the “use” of
“any word, term, name, symbol, or device, or angnbmation thereof” can give rise to a false
association claim involving confusion, mistake deception, in accordance with the case Taw.
Application of the correct legal standard to tHegations requires denial of Defendants’ motion.

Indeed, the statute’s plain language imposes iighiln “[a]ny person who, on or in
connection with any goods or services, . . . usemmerceny word, term, name, symbol, or
device, or any combination thereof. . which is likely [1] to causeonfusion, [2] or to cause
mistake or [3] todeceiveas to thgA] affiliation, connection, or association of suchgmer with
another person, or [B] as to the origin, sponsprshii approval of his or her goods, services, or

commercial activities? In addition, the issue whether AMc’s false asstieh and endorsement

*2 (E.D. La. Sept. 25, 2019) (denying motion tondiiss because plaintiff had plausibly alleged
the challenged conduct “injured [her] commercial agputational value”).

50 Motion 9 18-23.

51 15 U.S.C. § 1125(a)(1)(AADT LLC 2017 WL 5640725, at *4 (use of trademark
actionable under false-association claifgtate of Barrg272 F. Supp. 3d 906, 942-43 (E.D. La.
2017) (denying motion to dismiss claim where pratéicconduct was Beyoncé Knowles voice);
Facenda v. NFL Films, Inc542 F.3d 2007 (recognizing that Lanham Act falsseciation claim
can be asserted for misappropriation of a plaistdfstinctive words and voice).

2|d. (emphasis addeddee also Priority Design & Serv., Inc. v. Plag#-19-CV-00058-
OLG, 2019 WL 2124677, at *2 (W.D. Tex. May 15, 2D{9oting false-association claims adopt
the lower standard of whether “the conduct of tekeddant is likely to cause confusion” compared
to proving literal falsity, as required in connectiwith false-advertising claims) (citation omitied

11
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are likely to cause confusion, mistake, or dedsigh inherently factual issue that depends on the
fact and circumstances” of each case.

The “NRA” and “National Rifle Association” are unestionably strong and widely known
trademarks as a result of the NRA’s public and pnemt role in Second Amendment advocaty.
Defendants used these precise marks throughout #AMebsite, as shown in Exhibit A to the
FAC.>® In the “Client” and “Gallery” sections and, thavere fifteen graphics bearing the NRA’s
trademarks, a greater number of references tharotreyr AMc client® Moreover, “AMc’s
website falsely proclaims that NRATV is the “woddmost comprehensive video coverage of
freedom-related news, events, and culture” wheratity NRATV “was a failed endeavor under
any appropriate performance measure.ln addition, Defendants were deliberately pigaghing
on the NRA mark and name to try to recruit newntk&® Evaluated in its entirety, Defendants’
conduct raises issues of confust®riThus, the NRA has sufficiently alleged that tikellhood of

confusion exists.

Estate of Barr@72 F. Supp. 3d at 942-43 (discussing elementimhaevhen the false association
claim is based on trademark misuse).

53 Lone Star Steakhouse & Saloon, Inc. v. Alpha, 4@.F.3d 922, 933 (4th Cir. 1995);
3M Innov. Prop. Co. v. Dupont Dow Elastomers |.B61 F. Supp. 2d 958, 970 (D. Minn. 2005)
(denying summary judgment in Lanham Act case, gotite even higher standard for “[l]iteral
falsity is often a fact question reserved for thgy/]); Vulcan Golf LLC v. Google Inc552 F.
Supp. 2d 752, 769 (N.D. Ill. 2008) (“[T]he courtaiees to make such a determination as a matter
of law given that the ‘likelihood of confusion’ &sfact-specific inquiry best left for decision afte
discovery.”).

S4FAC 1 1; Exhibits A, C.

5 FAC Exhibit A at pp. 69-74.
561d. at 86, 90-91.

571d. at { 89.

58|d. at 7 100-101.

59 Estate of Barrg272 F. Supp. 3d at 944 (denying motion to disrhisham Act false-
association claim on multiple grounds, including #xistence of a plausible basis for confusion);

12
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B. The NRA Has Sufficiently Alleged That The Individud Defendants Owe Fiduciary
Duties To The NRA.

Defendants erroneously contend that the NRA faitdlege that the Individual Defendants
owe fiduciary duties to the NRA. Defendants are@y ignoring the detailed allegations of the
First Amended Complaint and the applicable legadgiples. The NRA sufficiently alleges that
the Individual Defendants haedormal fiduciary relationshipwith the NRA®°

In particular, the NRA alleges that the Servicege®ment between the parties contains
language making AMc an agent and fiduciary of tfANand also that the NRA and AMc have
been parties to a decades-long relationship of @&n confidence that likewise created a fiduciary
relationship?! Defendants do not dispute that AMc is a fiduciaiithe NRA and is subject to the
law of agency. Against this backdrop, the FAC iswghtly alleges that the Individual Defendants
were formal “subagents” of AMc and, therefore, oViddciary duties to the NRAZ

A federal court sitting in diversity or supplemantjurisdiction “must apply

the choice of law rules of the forum state, in tlosse Texas’® However, no choice-of-

Mary Kay, Inc. v. Webe601 F. Supp. 2d 839, 857-58 (N.D. Tex. 2009)(K9 (denying motion
for summary judgment on issue of likelihood of agibn).

€0 United States v. SchwaB8 F. Supp. 2d 1275, 1286 (D. Wyo. 2000) (ordamyihg
motion to dismiss for absence of fiduciary relasioip, because “defendants all stand in a fiduciary
relationship to the insurance company for whiclytlvere agents (or sub-agent)Qredit General
Ins. Co. v. Midwest Indem. Corf®@16 F. Supp. 766, 776 (N.D. Ill. 1996) (rejectmgtions to
dismiss and summary judgment: “The Court finds,taedit General has sufficiently alleged
facts” to establish fiduciary duties via subagency)

®1FAC 1117, 14-18, 144-145.

62 Schwalb 88 F. Supp. at 12&ongrove v. W. Mesquite Mines, In€ase No. 08-cv-
01191, 2009 WL 10671745 at *3 (S.D. Cal. May 5, 20@enying motion to dismiss in part on
the ground that the plaintiff sufficiently allegadgsubagency relationship).

3 R.R. Mgmt. Co. v. CFS La. Midstream Cd28 F.3d 214, 222 (5th Cir.
2005) (citation omitted).

13
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law analysis is necessary if “a true conflict ofvladoes not exist* Here, no conflict exists
between the laws of Texas and Virginia as to the ¢ subagency because both jurisdictions
follow the Restatements of Agency which recogniEedoctrine.

The Supreme Court of Texas has consistently fatbihe Restatements of Agency when
confronting agency issué3.In fact, inArvizu v. Estate of Puckethe Texas Supreme Court held
that where an individual was the employee of amagéthe defendant-principal, a relationship
of subagency existed such that the defendant-pahevas vicariously liable for the subagents
conduct®® That decision reflected a straightforward appiaa of Restatement principles of
subagency.

Similarly, for at least forty-five years, the Sapre Court of Virginia has continuously
relied on the Restatements of Agency to resolvecipal-agent disputes and to establish the
general principals of agency |&W.Based on this long history, the conclusion isaagable that
the Virginia Supreme Court would continue to folltime Restatement. Accordingly, there is no
apparent conflict of law, and the Court’s analyisuld be guided by the decisions of the courts

of both states.

64 Saint Paul Surplus Lines Ins. Co. v. Geo Pipg 26.S.W.3d 900, 904 n.2 (Tex. App.—
Houston [1st Dist.] 2000, no petg¢cordR.R. Mgmt. C9428 F.3d at 222.

6 See, e.g.Burrow v. Arce 997 S.W.2d 229, 237 (Tex. 1999) (applying thet&esent
(Second) of Agency to determine whether a faithgant is entitled to compensatioBgptist
Mem. Hosp. Sys. v. Samps@®69 S.W.2d 945, 947 (Tex. 1998) (applying the t&ement
(Second) of Agency’s articulation of respondentesiqgy).

6364 S.W.3d 273, 277 (Tex. 2012) (applying the &estent (Third) of Agency).

7 See, e.g.Murphy v. Holiday Inns, In¢ 216 Va. 490, 492 (Va. 1975) (applying the
Restatement (Second) of Agency to define an aetgahcy);Equitable Variable Life Ins. Co. v.
Wood 234 Va. 535, 539 (Va. 1987) (applying the Restatet (Second) of Agency’s rules
concerning apparent authority of an age®gace v. Conway246 Va. 278, 281 (Va. 1993)
(applying the Restatement (Second) of Agency’s @ggr to the termination of an agency).

14



Case 3:19-cv-02074-G Document 42 Filed 12/23/19 Page 22 of 32 PagelD 778

According to the Restatement, “A person appointgai agent to act on behalf of the
agent’s principal is a subagent if the appointimgrd has agreed with the principal that the
appointing agent shall be responsible to the puadcior the agent’s conduct. Such agreement
may be express or implie@® Importantly, “[wlhen an agent is itself a corpioa . . ., its
officers, employees, partners, or members who esegdated to work on the principal’s account
are subagent$® In addition, “a subagent who knows of the estise of the ultimate principal
owes him the duties owed by an agent to a prin¢iffleBased on these established principles,
where one agent appoints another to work on beifathe ultimate principal, the appointed
subagent owes fiduciary duties to the principal.

Defendants’ motion must be denied because the N&Anfore than sufficiently alleged
that AMc was an agent of the NRA and directed tidividual Defendants to discharge AMc’s
duties to the NRA? The Individual Defendants were senior executiMeAMc assigned to the
NRA account?® Indeed, “[g]iven their high-ranking positionsAi¥ic and the importance of the
NRA as its biggest client, [the Individual] Defemdsiwere aware of the Services Agreement and

understood the substance of its provisiofisThese allegations are more than sufficient tegall

%8 Restatement (Third) of Agency § 3.15 (2006).

% |d. (explaining that the relationship “between the @ and the appointing agent’s
principal” is a “relationship[] of agency” that ressarily implies fiduciary duties between
subagent and the ultimate principal).

0 Restatement (Second) of Agency § 428 (1958).
1 Restatement (Third) of Agency § 3.15 (2006).

2Select Creations, Inc. v. Paliafito Am., In@11 F. Supp, 1130, 1150-51 (E.D. Wis. 1995)
(holding that plaintiff, defendant’s agent, empldya marketing and sales firm to work on
defendant’s behalf and that the marketing firm asCEO were a subagent of defendant) (citing
the Restatement (Second) of Agency).

S FAC 11 3-8, 28-29, 35, 44, 121-129, 137.
"1d. at 11 146, 160.

15
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that each of the Individual Defendants owe fiduc@uties to the NRA as subagents. In particular,
the NRA alleges that:

1. Defendant Martin “served as the Chief Creative ¢gifi for the NRA account and
was ‘“involved with the NRATV website and digital agiorm,” including
participating in significant meetings with the NRANncerning the valuation and
viewership of NRATV and was responsible for NRArgellectual property held
by AMc.”®

2. Defendant Winkler had extensive and high-levelipgtion in AMc’s work for
the NRA. As the Chief Financial Officer, he wagstpaf a small team of AMc
senior executives who negotiated directly with thRA during the “annual
budgeting process” and was “specifically respomsior budgetary compliance,
invoicing, and payments” on the NRA account, aslvasl holding in-person
meetings with the NRA on sensitive topics like ABItilling practiceg®

3. As Executive Vice President, Defendant Montgomexg substantial involvement
in important aspects of the AMc-NRA relationship¢luding being “specifically
responsible for budgetary compliance, invoicing] payments” and participating
in negotiations over “the annual budgeting pro¢dglantgomery also served as
AMc’s point person with the NRA with respect to NR¥ and was deeply
involved, leading numerous in-person meetings andnlg the responsibility for
fielding phone calls, emails, and letters from KRA."’

4, Defendant Greenberg served as AMc's “Chief Strat€jficer,” including
“participation and work in connection with the NRXTwebsite and digital
platform.” In particular, Greenberg was involvedie preparations of misleading
presentations touting the success of NRATV and comaated directly with NRA
representatives in related meeting. Further, Grexgnwas involved in NRA'’s
intellectual property held by AMc such that he “whgs moving force behind”
AMc’s website, which had a heavy focus on the NRA.,

S1d. at 11 7, 36, 93, 97, 137.

®1d. at 17 5, 121, 123, 128, 135.

71d. at 11 6, 28-29, 35-37, 44, 121, 123, 128, 135, 137
8 1d. at 11 8, 36, 93, 97, 137, 139.

16
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Multiple courts in this circuit and elsewhere haeeognized that relationships such as
these create fiduciary relationshiffs.Accordingly, the NRA has sufficiently alleged ththe
Individual Defendants were subagents and, thusgci@ties of the NRA.

Defendants’ principal authority does not suppoeirtiposition. Defendants correctly cite
Johnson v. Brewer & Pritchard, P.@r the proposition that Texas law recognizesdkistence
of a formal fiduciary relationship between specifiasses of individuaf€. Yet in the very next
sentencdohnsormakes clear that “agency is also a special relahip that gives rise to fiduciary
duties.® And the Third Restatement of Agency makes theespaint, explaining that where a
corporate agent appoints its own employees as sabagf the ultimate principal, the relationship
“between the subagent and the appointing ageritisipal” equals a “relationship[] afgency’®?
For all these reasons, the Defendants’ motiongmiis the NRA'’s claims for breach of fiduciary
duties against the Individual Defendants shoulddi@ed.

C. The NRA Has Stated Claims For Conversion.

1. Virginia law applies to the NRA’s conversion claimsand the NRA states claims
for conversion under Virginia law.

Virginia law should be applied to the NRA’s conversclaims because it has the most
significant relationship to those claims. The gdlé conversion that injured the NRA was felt by

the NRA at its principal place of business locatedrairfax, Virginia, demonstrating a strong

® See, e.g.Arvizy 364 S.W.3d at 273 (holding where, as here, defenaas plaintiff's
agent and the defendant’s employee assisted defemddischarge of its duties to plaintiff, the
employee was plaintiff's agent as welNJpss v. ole South Real Estate, |r833 F.2d 1300, 1312
(5th Cir. 1991) (holding that it is “black letteavi as exemplified in the Restatement (Second) of
Agency” that “anyone employed by [an agent] in ¢indinary course of performing its duties to
[the principal] is also an agent of [the princigal(jnternal punctuation omitted).

8073 S.W.3d 193, 199 (Tex. 2002).
811d. at 200.
82 Restatement (Third) of Agency § 3.15 (2006) (ensighadded).
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connection to that jurisdiction. Multiple courts Texas have determined that the state with the
most significant interest in connection with the taim was the state where the injury occurred—
here, Virginia®® Thus, the law of Virginia applies to the conversclaims&*

Defendants contend that the NRA fails to stateraversion claim against the Individual
Defendants because although the NRA made a denradalieerman and Mercury to return its
property, it did not make a demand on the Individkefendants. This argument must be rejected
because Defendants have provided no authoritysiingt a demand is necessary under Virginia
law and the authority they cite cuts against tipeisition®® In addition, given their high-level
positions with AMc, a demand on Ackerman and Meycigr a demand on the Individual
Defendants.

Defendants then contend that the “NRA does nottifyeany injury it has suffered as a
result of any defendants’ alleged acts of conver&i® Notably, on the same page in which

Defendants make this argument, Defendants purmontetite the elements of a claim for

83 See Merritt, Hawkins & Associates, LLC. v. Capdtit. 05-15-00851-CV, 2016 WL
1757251, at *5 (Tex. App.—Dallas May 2, 2016) (apipd) same test to conversion claim and
finding California law applied because injury arahduct occurred thereXlarcon v. Velazquez
552 S.W.3d 354, 362 (Tex. App.—Houston 2018) (hajdia]ny injury . . . suffered as a result
of [the] alleged conversion . . . would have bedffesed in Mexico,” Mexico’s law governed the
elements of the tort).

84 See Sulak v. Am. Eurocopter Ci@01 F.Supp.2d 834, 843-44 (N.D. Tex. 20Brry
v. Indianapolis Life Ins. Cp 600 F.Supp.2d 805, 812-14 (N.D. Tex. 2009) (trt cases, the
applicable law will usually be the local law whehe injury occurred.”);Tobin v. AMR Corp
637 F.Supp.2d 406, 412 (N.D. Tex. 2009) (sarireyg Saporex446 B.R. 750, 762-64 (Bankr.
N.D. Tex. 2011)in re The Heritage Organizatioh.L.C, 413 B.R. 438, 462 (Bankr. N.D. Tex.
2009).

8 Motion 39 (citingMcCormick v. AT&T Tech934 F.2d 531, 535 (4th Cir. 1991)
(applying Virginia law), without reference for agteof a demand).

81d. at 1 41.
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conversion under Virginia law and do not includis ths an eleme#t. In any event, Defendants’
argument is based on their failure to consider kivet Amended Complaint as a whole, in
particular the pleading of the conversion claimsmaslternative to the copyright claims. That is,
the NRA's conversion claims seek to recover forfthievalue of the NRA'’s stolen copyrights and
associated intellectual property in the unlikelyertvthat the jury considers and rejects the
preceding copyright infringement clairffs.

Under Virginia law, claims for conversion may basbd on intangible property when
reduced to a document or another form of persor@bgrty, and in some cases allowing for
recovery intellectual and intangible property alcaesent other conditiod8. The NRA's
intellectual property, including copyrightable madés, are the proper subjects of a conversion
claim because they can be reduced in tangible sarrh as photographs or graphics In any event,
the NRA's intellectual property are the proper sabg of a conversion claim even in intangible
form under Virginia law.

2. The NRA’s conversion claims are not preempted by & Copyright Act.

Contrary to the Defendants’ arguments, the NRAIBversion claims do not meet both
standards required for preemption under the CopiyAgt>® First, the subject matter of the non-
copyright claim must come within the scope of cogiy. The second, “more complex” prong

“require[es] a comparison of the nature of the trighder federal copyright law with the state

871d. at 1 39, 41.

88 EAC at 1 111 (“In the alternative to its claims fo . infringement under the Copyright
Act, the NRA asserts the cause of action of conwery; see also idat 11 113, 115.

89 E.| Du Pont De Nemours And Co. v. Kolon Indus.,, IBavil Action No. 3:09¢v58, 2011
WL 4625760, at *3-*7, nn. 5, 7 (E.D. Va. Oct. 3,140 (collecting authorities from Virginia and
elsewhere showing trend in favor of expanding texilble tort of conversion).

9 Motion 1 32-38.
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rights” at issue, including an inquiry into whetlilee same evidence would prove both claims and,
therefore, be equivaleft.

First, as an alternative claim to the copyriglitingement claim, the subject matter of the
NRA'’s conversion claims cannot be within the scopeéhe copyrighf? The conversion claims
have nothing to do with, for example, the rightreroduction, distribution, or display because
those copyright issues will be resolved in conmectvith the copyright infringement claim and,
therefore, the alternative conversion claims caelek no more than the forced sale of the property
in question for its total valu®.

In addition, the conversion claims here are notéogivalent” of the alternative copyright
claim for at least two reasons. First, unlikertraedies afforded by the Copyright Act, the NRA's
conversion claims do not seek an injunction praimgiinfringing use or an award of lost royalties
for a limited period of tim&* Rather, the law of conversion in Virginia alloti® NRA to seek
recovery of the entire value of the intangible t&ythat AMc has wrongfully controlled. This

fact alone strongly cuts in favor of a finding @f preemptior?® In addition, the conversion claims

%1 Alcatel USA v. DGI Tech., Incl66 F.3d 772, 787 (5th Cir. 1999).

92FAC at 111 (“In the alternative to its claims fo . infringement under the Copyright
Act, the NRA asserts the cause of action of coneery; see also idat 11 113, 115

% E.I Du Pont 2011 WL 4625760at *7 (stating that under Virginia law “the correct
measure of damages is the value of the propertyayiy (relying onStraley v. Fisherl0 S.E.2d
551, 553-55 (1940), which allows a conversion giito recover the full value of the wrongfully
held property, even if defendant keeps the projperty

9 Comparel7 U.S.C. § 504vith FAC Y 110-118

% Cf. Daboub v. Gibbonst2 F.3d 285, 289 (5th Cir. 1995) (Copyright Akdim held
preempted but only because plaintiff wanted moneiike here, for ongoing, unauthorized use).
Indeed, it is the copyright infringement claim tkatks to recover damages for wrongful use, not
the conversion claim.

% Alcatel USA 166 F.3d at 787 (“requiring a comparison of tieure of the rights
protected under federal copyright law with the natf the state rights” at issue).
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here and the copyright infringement claims are*aqtivalent” because they will require different
evidence’ The facts needed to prove the elements of theersion claims at issue would
necessitate establishing plaintiff's right to prdgethat has been wrongfully taken by the
defendan®® In contrast, in a traditional copyright claimetbroof speaks to whether the defendant
copied the copyrighted materiafs."None of these facts would be relevant to progiegnversion
claim. Therefore, the NRA’s conversion claim ig peeempted.

D. The NRA Has Not Engaged In Impermissible Group Pleding.

At multiple points in their Motion, Defendants ememusly contend that the NRA has
engaged in impermissible “group pleadifé’” Defendants’ argument relies solely upon cases
decided outside of the Fifth Circuit. That is rozident, for at least two cases decided within the
Northern District of Texas establish without doubat the FAC passes mustét. In Reed
Migraine Centers Judge Godbey confronted a dispute involving mldticlaims under the
Lanham Act, common law false advertising, tortionterference, civil conspiracy, and other
misdeeds®? There, as here, the defendants moved to dismissng improper group pleading.

In rejecting that argument, Judge Godbey held“tirdéess a statute requires otherwise,” a plaintiff

may allege that “[d]efendants, collectively, enghge several, specific unlawful behaviors,”

97 Alcatel USA 166 F.3d at 787.

% McCormick v. AT&T Tech934 F.2d 531, 535 (4th Cir. 1991) (Virginia lawefities
conversion as any wrongful exercise or assumptfoauthority, personally or by procurement,
over another’s” property).

% T-Peg, Inc. v. Vt. Timber Works, Iné59 F.3d 97, 108 (1st Cir. 2006) (discussing
elements and proof of copyright infringement)

100 SeeMotion 1 24-25, 39-40, 42-46.

101 Reed Migraine Centers of Tex., PLLC v. Chapn@iwil Action No. 3:14-CV-1204-N,
2015WL 11120872, at *4 (N.D. Tex. Sep. 22, 20Gapper v. Am. Realty Inv., In€ivil Action
No. 3:14-CV-2970-D, 2015 WL 3504856 (N.D. Tex. J@015).

102Reed at *1.
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reasoning that Rule 8 “does not require [a pldiptifithout the benefit of discovery, to connect
every single alleged instance of misconduct irctiraplaint to every single specific defendal¥e”
So long as the complaint “contains enough detadrtable [defendants] to prepare a response,”
the “parties may clarify any remaining ambiguitiksing discovery.X* Judge Fitzwater reached

a similar conclusion in another case and explathatl when a plaintiff plausibly alleges that “a
group of named defendants” engaged in the miscdratussue, motions to dismiss on that basis

should be deniet?® The Court should reach the same conclusion here.

E. The NRA Has Valid Copyright And Trademark Infringem ent Claims.

The NRA acknowledges that to file a claim for coglyt infringement a plaintiff must
have previously registered the copyrighted matewidgh the Copyright Officé®® During its
prefiling due diligence, counsel for the NRA malde mistake that the registration documents for
the NRA owned marks “NRA” and “National Rifle Assation” that were reviewed as part of the
pre-suit investigation were copyright registrati@msl not trademark registrations. Counsel for
the NRA, however, was correct in suspecting thatcAlhs engaging in copyright infringement
on its website. A cursory review of Exhibits A adaf AMc’s website show public reproductions

and copies of graphics and photographs of origiaaks of art owned by the NRA through the

1031d. (citation omitted).

1041d. at *4.

105 Clapperat *4; see also Palmer v. Board of Educ. Of Community Bafitool Dist. 201-
U, Will County, Ill, 46 F.3d 682, 688 (7th Cir. 1995) (reversing tdalrt’'s dismissal on the
pleadings, explaining that where “a collective body. takes a complex series of actions over a
span of years, it may be difficult to pin down widual responsibility without discovery” and that
Rule 8 posed no barrier to alleging the term dedetgigenerally in such circumstances and that
Rule 12(b)(6) similarly does not require that aecpsoceed “until each person’s role is known”);
Priority Intern. Animal Concepts, Inc. v. BryNo. 12-C-0150, 2012 WL 6020044, at *5-6
(E.D. Wis. Dec. 3, 2012).

106 Fourth Estate Pub. Benefit v. Wall-Street.com, LE86 U.S. _, 139 S. Ct. 881, 892
(2019).
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work-for-hire clause of the Services Agreement, andh works are copyrights that arise as a
matter of lawt®’ For these reasons, the NRA has diligently mowayist to obtain two new
federal copyright registrations as of this fililgs sought copyright registration for at least @ine
the graphics/photographs set forth in Exhibit Athe FAC, and anticipates seeking copyright
registrations for more of the applicable graphied photographs shown in Exhibit A in the near
future 108

Now that the NRA possesses valid registered cgpigj the NRA intends to move with
haste to seek leave to amend its complaint to addaopyright infringement claims. In addition,
the NRA anticipates adding a trademark infringen@aiim based on the registered trademarks

“NRA” and “National Rifle Association” due to theimlicensed us&®

F. At A Minimum, The NRA Should Be Granted Leave To Anend.

As demonstrated above, Defendants’ motion shouldeloéed in its entirety. If the Court
disagrees, however, the NRA respectfully subms ithshould be granted leave to amend. Rule
15(a)(2) of the Federal Rules of Civil Procedurevimes that “[t|he court should freely give leave
[to amend a pleading] when justice so requifé®.’Courts have recognized that “[u]nless there
exists a substantial reason for denying leave tenainthe district court should permit the filing of

the proposed amendment? The NRA has amended its complaint only once bagets absolute

07 EAC 11 81-82; Exhibit A, C, pp. 69-73, 79-8@e alsd.7 U.S.C. § 102.

108 Copies of the copyright registration documentsagt@ched hereto as Exhibits 4 and 5.

109 Copies of the trademark registration documentsatisehed hereto as Exhibits 1 and 2.

110Fed. R. Civ. P. 15(a)(2).

11 Hinds v. Orix Capital Markets, L.L.CNo. Civ. 3:02-CV-0239-P, 2003 WL 21350210,
at *3 (N.D. Tex. June 10, 2003).
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right to amend. Discovery has just commencedigdiase and there is no scheduling order, much
less a trial date. Accordingly, leave to amend idne appropriate, if needétf.
V.

CONCLUSION

For all the reasons stated above, the Court shamrigl the motion to dismiss in its entirety

and grant the NRA all appropriate relief.
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112 powertrain, Inc. v. Joyce MACiv. Act. No. 1:11-CV-00105, 2013 WL 12178522, at
*1 (N.D. Miss. Sept. 24, 2013) (granting motiorieave to file a third amended complairg)yir
v. Trinity Marine Prods. 327 F.R.D. 532, 535-36 (granting motion for leawefile “Third
Amended and Supplemental Complaint”) (M.D. La. 2018
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